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NASD Dispute Resclution

In the Matier of the Arbitration Between

Names of Claimants

Douglas Carleton and Denise Carleton

and Case Number: 03-02166
Hearing Site: Southfield, Michigan
Names of Respondents ,

Merrili Lynch Pierce Fenner and Smith, Inc.
and David Robert Zoellner, Sr.

NATURE OF DISPUTE

Cusiomers v. Member and Associated Person

REPRESENTATION OF PARTIES

Douglas Carleton and Denise Carleton ("Claimants") was represented by Anthony V.
Trogan Esq., and Lysa Postula-Stiein, Esq., West Bloomfield, Michigan.

Merrill Lynch Pierce Fenner and Smith, Inc. ("MLPFS") and David Robert Zoellner, Sr,
(“Zoellner”), hereinafter referred to as “Respondents,” were represented by Dennis K.
Egan, Esq., Bulzel Long, Bloomfield Hills, Michigan.

CASE INFORMATION

The Statement of Claim was filed on or about March 25, 2003. The Submission
Agreement of Claimant Douglas Carleton and Denise Carlelon was signed on or about
March 11, 2008.

Statement of Answer was filed joinily by Respondent MLPFS and Zoellner on or about
March 23, 2003. The Submission Agreemeni of Respondent MLPFS was signed on or
about March 15, 2003. The Submission Agreement of Respondent Zoeliner was signed
on or about July 15, 2003.

CASE SUMMARY

Claimants asserted the following legal theories: breach of contract, common law fraud,
conspiracy, promissory estoppel, negligence, malpractice, breach of fiduciary duty, breach
of Michigan securities law, and viclation of Michigan Consumer's Protection Law. The
causes of action relale to Claimants’ allegations concerning the purchase and sale of
various unspecified high tech speculative securities, misrepresentation of risk, and
unauthorized irading.

Unless specifically admitted in their Answer, Respondents denied the allegations made in
the Statement of Claim and asserled defenses including the following: Claimants were not
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conservative investors, Respondents did not manage Claimanis’ accounts, at the time
Claimants made their investment decisions with Zoellner, they were not aging retirees
having to rely on this capital, Claimants knew and understood what these investments were
at the time they made them, and Claimants’ losses were caused by market conditions.

RELIEF REQUESTED

Claimants requested an award in the amount of $90,000.00 as out-of-pocket losses, plus
interest, costs, attarney fees, punitive and exemplary damages, and rescission.

Respondents requested that the claims asseried against them be dismissed in their
entirety, that forum fees be assessed against Claimants, and that Hespondent Zoellner’s
CRD record be expunged of all references 1o this claim.

OTHER ISSUES CONSIDERED & DECIDED

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritien, signed Award may be entered. In either case, the parties
have agreed lo receive conformed copies of the award while the original(s) remain on file
with NASD Dispute Resolution (“NASD"),

WAR

After considering the pleadings, the testimony, and the evidence presented atihe hearing,
the undersigned arbitrators have decided in full and final resolution of the i issues submitted
for determination as follows:

1.)  Respondents, Merrill Lynch Pierce Fenner and Smith, Inc., and David
Robent Zoellner, Sr., are jointly and severally liable for and shall pay to
Claimant, Douglas Carleton and Denise Carleion, the sum of $90,000.00
in compensatory damages;

2)  Otherthan Forum Fees which are specified below, the parties shall each
bear their own costs and expenses incurred in this matter;

3)  Any relief not specifically- enumeraled, including punitive/exemplary -
damages, expungement, and attorney fees, is hereby denied with
prejudice,
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Pursuant to the Code, the following fees are assessed:
Filing Fees
NASD Dispute Resolution will retain or collect the non-refundable filing fees for each claim:
Initial claim filing fee ' = $225.00

Member Fees

Member fees are assessed o each member firm that is a parly in these proceedings or to
the member firm that employed the associated person ai the time of the events giving rise
to the dispute. In this matter, the member firm is Merrill Lynch Pierce Fenner and Smith,
Inc.

Member surcharge =$1,100.00
Pre-hearing process fee =% 750.00
Hearing process fee = $1,700.00

Forum Fees and Assessments

The Arbitration Panel assesses forum fees for each hearing session conducted. A hearing
session is any meeting between the parties and the arbitrator(s}, including a pre-hearing
conference with the arbitrator(s), that lasts four (4) hours or less. Fees associated with
these proceedings are:

One (1) Pre-hearing session with a single arbitrator x $450.00 =$ 450.00
Pre-hearing conference:  February 27, 2004 1 session

One (1) Pre-hearing session with Panel x $750.00 =% 750.00
Pre-hearing conference:  September 18, 2003 1 session

Four (4) Hearing sessions x $750.00 = $3,000.00
Hearing Dates: March 30, 2004 2 sessions

March 31, 2004 2 sessjons |

Total Forum Fees = $4,200.00

The Arbitration Panel has assessed $2,100.00 of the forum fees jointly and severally to
Douglas Carleton and Denise Carleton. '

The Arbitration Panel has assessed $2,100 of the forum fees jointly and severally to Merrill
Lynch Pierce Fenner and Smith, Inc. and David Robert Zoeliner, Sr.
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Fee Summary 0
Claimants, Douglas Carleton and Denise Carleton, are jointly and severally liable for:
Initial Filing Fee =% 225.00
Forum Fees — = $2,100.00
Total Fees = $2,325.00
Less payments =$ 975.00
Balance Due NASD Dispute Resolution = $1,350.00
Respondent, Merrill Lynch Pierce Fenner and Smith, Inc., is liable for:
Member Fees = $3,550.00
Total Fees = $3,550.00
Less payments = $3,550.00
Balance Due NASD Dispute Resolution =% 0.00

Respondents, Merrill Lynch Pierce Fenner and Smith, Inc. and David Robenl Zoeliner, Sr.,
are jointly and severally liable for:

Forum Fees = $2 100.00
Total Fees = $2,100.00
Less payments =$ 0.00
Balance Due NASD Digpute Resolution = $2,100.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant
io Rule 10330(g) of the Code.

ARBITRATION PANEL

Harvey Frank — Public Arbitrator, Presiding Chair
Jerome D. Sobczak - Public Arbitrator
Sharon L. Paul - Non-Public Arbitrator

Concurring Arbitrators:

/s/ Harvey Frank 04/09/04
Harvey Frank Signature Date
Public Arbitrator, Presiding Chair

/s/_Jerome D, Sobczak 04/08/04
Jerome D. Sobczak Signature Date
Public Arbitrator

/s{ Sharon L. Paul 04/12/04
Sharon L. Paul Signature Date

Non-Public Arbitrator

04/13/04
Date of Service (For NASD office use only)
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Fee Summary
Claimants, Douglas Carleton and Denise Carleton, are jeintly and sevarally liable for:
Initial Filing Fee =% 225.00
Forum Fees _ = %2 (0]3]
Total Faes = $2,325.00
Less payments - =% 97500
Balance Due NASD Dispute Resclutlon = $1,350.00
Respondent, Merrill Lynch Plerce Fenner and Smith, Inc., is liable tor:
Member Fees =5355000
Total Fees = $3,550.00
Less payments = $3,650.00
Balance Due NASD Dispute Resolulion =$ 0.00

Respondents, Merrill Lynch Pierce Fennar and Smith, Inc. and David Roben Zoellner, Sr.,
are jointty and severally liable for:

Forum Fees = $2.100.00
Total Fees = $2,100.00
Less payments =% 0.00
Balance Due NASD Dispute Resclution = $2,100.00.

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant
to Rule 10330(g) of the Code.

ARBITRATION PANEL

Harvey Frank — Public Arbitrator, Presiding Chair
Jerome D. Sobczak - Public Arbitrator
Sharon L. Paul - Non-Public Arbitrator

Concurring Arbitrators:
[ftrr>) Proutr Y. g_oF
Harvey Fradk Signature Date

Putlic Arbitrator, Presicling Chair

Jerome D. Socbeczak Signature Date
Public Arbirrator

Sharon L. Paul - Signature Date
Non-Public Arbitrator

Date of Service (For NASD office use only)
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Fes Summary
Claiments, Douglas Carleton and Denise Carleton, are jointly and severally liable for:
Initial Fillng Fes ' =$ 225.00
Forym Fees = $2,100.00
Total Fees = $2,325.00
Less pavments_ =§ 975.00
Balance Due NASD Dispute Resolution = $1,350.00
Reepondent, Merlll Lynch Plerce Fenner and Smith, Inc., is llable for:
Member Feeg = $3,550.00
Total Fees = $3,550.00
Less payments : = $3.550.00
Balance Due NASD Dispute Reeolutlon =% 0.00

Respondents, Merrifl Lynch Pierce Fenner and Smith, Inc. and David Robenl Zoellner, Sr.,
are jointly and severally liable for:

Forum Fees : = $2,100.00
Total Fees - $2,100.00
Less pavments =3 ___000
Bzlance Due NASD Dlspute Resclution = $2,100.00

All balances ere payable to NASD Dispute Resolution and are due upon receipt pursuant
to Rule 10330(g) of the Code.

ARBITRATION PANEL

Harvey Frank - Public Arbitrator, Presiding Chair
Jerome D. Sobezak - Public Arbitrator
Sharon L Paul - Non-Public Arbitraior

Concurring Arblirators:

Harvey Frank Signature Date
Public Arbitratar, Pregiding Chalr

Jerome D. Sobczak Signature Date
Public Arbilrator

P & W Lo fod
Sharon L. Paul Signature Date

Non-Public Arbitrator

Dste of Service (For NASD office use only)

$00 °d 191 2b¥ S18:73L SINVE ONOWAYY  61:60 (NOW) D Z1- "dV




Apr NA "7 C o ' P-2
T I e AR - a/00E

NASD Dispute Resplulian
" Arbitration No. 08-02186
swerd Pogudold

M

Claimants, Douglas Carleton and Denise Carleton, are jointly and severally liable for:
InRial Filing Fee =§ 225.00
Forum Fees =$2,100.00
Tolal Fees ‘ = $2,325.00
L ess paymenis =% 97500
Balance Due NASD Dispute Resolution = $1,350.00

Respondent, Merrill Lynch Fierce Fenner and Smith, Inc., is liable for:

Mambar Fees = $3.550.00
Total Fees = $3,550.00
Less payments = $3,550.00
Balance Due NASD Dispute Resolution =% 0.00

Respondents, Mariill Lynich Pierce Fenner and Smith, Inc. and David Roben Zaellner, Sr.,
ate joinily and severally liable for:

Forum Fees = $2.100.00
Total Fees = §2,100.00
Less payments =$%_ __0.00
Balance Due NASD Dispute Resolution =$2,100.00

All balances are payable to NASD Dispute Resolution and are due upon receipl pursvant
to Rule 10330(g) of the Code. .

ARBITRATION PANEL

Harvey Frank — Public Arbitrator, Presiding Chair
Jerome D. Sobczak - Public Arbitrator
Sharon L. Paul - Non-Public Arbitrator

Concurring Arbitrators:
Harvey Frank Signature Date
Public Arhitrator, Prasiding Chair

R t-08-04
J@rome D. Sohczak Signature Date

Public Arbitrator

Sharon L. Paul Signature Date
Non-Public Arbitrator

Date of Service {For NASD office use only)




