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NASD Dispute Resolution

In the Matter of the Arbitration Between
Claimant |
Southern Michigan Bancorp., inc.

V.

Respondent

‘USAllianz Securities, Inc. f/k/a LifeUSA Securities, .
Inc., Jefferson Pilot Securities Corporation,
Jefferson Pilot Financial, James J. Morrison

and James J. Morrison and Associates

And

Counter-Claimant

Jefferson Pilot Securities Corporation
V. |

Counter-Respondent ' O

Southern Michigan B‘a.ncorp":,; Ing.
And

'
o

Cross -Respondent

Jefferson Pilot Securities Corporation
V.

Cross-Respondents

James J. Morrison and James J. Morrison
and Associates

And
Third-Party Claimant

Jefferson Pilot Securities Corporation

V.

Third-Party Respondents

James Briskey, H. Kenneth Cole, William Galliers,
. Noland E. Hook, Gregory J. Hull, Thomas E. Kolassa,
and Freeman Riddle '

Case Number: 03-02270
Hearing Site: Troy, Michigan .
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NATUR - DISPU

‘Customerv Members, Associated Persons and Non- Members
Member v. Customer

Member v. Associated Person and Non-Member

Member v. Non-Members

REPRESENTATION OF PARTIES

Southern Michigan Bancorp., Inc. ("Claimant”) and James Briskey, H. Kenneth Cole,
William Galliers, Noland E. Hook, Gregory J. Hull, Thomas E. Kolassa, and Freeman
Riddle (“Third-Party Respondents”) were represented by Joseph H. Splegel Esq., Law
Office of Joseph H. Spiegel, P.C., Ann Arbor, Michigan.

USAliianz Securities, Inc. f/k/a LifeUSA Securities, Inc. ("USAllianz") was répresented by
Catherine A. McEnroe, Esq., Leonard Street & Deinard PA, Minneapolis, Minnesota.

. Jeffersén Pilot :Securities Corporatlbn ("JPSC“) and Jéﬁerson Pilot Financial ("JPF™),

1§ . hereinafter collectively referred to as “Jefferson Pilot Respondents,” were represented by

Gary M.: Saretsky, Esqg., and Karen A Gould Esq., Hertz Schram & Saretsky, P.C,
Bloomfield Hills, Michigan. S ,

James J. Morrison (“Morrison”) and James J. Morrison and Associates (“.JMA"), hereinafter
collectively referred to as “Morrison Respondents,” were represented by Walter L.
Baumgardner Esq., Musilli, Baumgardner & Parnell, PLLC, St. Clair Shores, Michigan.

CASE INFORMATION

The Statement of Claim was filed on or about March 28, 2003. The Submission
Agreement of Southern Michigan Bancorp., Inc. was signed on or about March 24, 2003,
by John H. Castle, Chief Executive Officer.

The Statement of Answer, Motion to Dismiss and Request for Attorneys’ Fees and Costs
was filed by USAllianz on or about December 10, 2003. USAllianz filed a Motion for
Temporary Stay of Arbitration on or about June 4, 2003. The Submissicn Agreement of
USAllianz was signed on or about December 9, 2003 by Michael D, Burns, CCO.

The Statement of Answer and Motion to Dismiss was filed jointly by the Jefferson Pilot
Respondents on or about October 22, 2003. The Counter-Claim, Cross-Claim, and Third
Party Claim was filed by JPSC on or about October 22, 2003.

The Statement of Answer was filed by the Morrison Respondents on or about July 7, 2003.
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Claimant filed a Motion to Dismiss JPSC’s Counter-Complaint and Third-Party Complaint
Against Claimant's Officers and Directors on or about February 4, 2004. JPSC filed a
Response to Claimant's Motion to Dismiss on or about April 8, 2004." Claimant filed a
Reply to JPSC's Response to Claimant’s Motion to Dismiss on or about April 12, 2004.

Claimant filed a Motion for. Summary Disposition and Brief in Response to JPSC's Motion-

to Dismiss on or about November 19, 2005, JPSC filed a Response to Claimant's Motion

- for Summary Disposition on or about February 2, 2004. USAllianz filed a Response to
Claimant’s Motion for Summary Disposition on or about December 10, 2003. The Morrison
Respondents filed a Response to Motion for Summary Judgment and Concurrence With:
Motion to Dismiss and Response to Cross-Claim on or about December 15, 2003.

Claimant filed a Response to USAllianz's Motion to Dlsmlss on or about December 26,
2003. :

The Morrison Respondents filed a Motion for Summafy Judgment or Dismissal on or about
March 24, 2005. Claimant field a Respo‘nse to the Motion on or about April 6, 2005.

CASE SUM RY‘ g

Clalmant asserted the followmg causes of action:, hablhty under 1934 Act Ant| Fraud ‘
provisions, violation of §§ 12:and 17" of the Securities Act of 1933, as'amended; liability -
under the 1933 Act Anti-Fraud provisions: liability under Michigan blue sky law; common
law fraudulent misrepresentation, negligent misrepresentation and silent fraud; breach of
common law fiduciary duty;.and breach of Director’s fiduciary duty. Claimant asserted that
James Morrison, while acting as a member of Claimant's Board of Directors, engaged in
the sale of viatical contracts to Claimant without having conducted proper due diligence.
Claimant further asserted that the securities were not registered and that Morrison
engaged in selling away from his firms.. '

Unless specifically admitted in its Answer, USAllianz denied the allegations made in the
Statement of Claim and asserted affirmative defenses including the following: the
Statement of Claim fails to state a claim upon which relief can be granted; Claimant
knowingly assumed the risk of its investment decision in exchange for a higher potential
rate of return; Claimant specifically directed the viatical purchase; Claimant cannot recover
against USAllianz because USAllianz had no ongoing duty to monitor Morrison’s prior
viatical sales.

“Unless specifically admitted in their Answer, the Jefferson Pilot Respondents denied the
allegations made in the Statement of Claim and asserted affirmative defenses including the
following: Claimant’s Staterent of Claim failed to state a claim upon which relief can be
granted; viaticals were not securities at the time of the disputed purchase; even if the
arbitrators deem viaticals to be securities, they were exempt from any registration

- . requirements; Claimant failed to plead fraud with the requisite particularity; and the

Claimant's claims are barred by the governing statutes of limitations.
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JPSC f|Ied a Counter-Claim for indemnification, contribution, negllgence breach of
contract promissory estoppel, estoppel by- deed and fraud.

JPSC filed a Cross-Claim against Morrison for indemnification, contribution, negligence,
breach of contract, promissory estoppel, estoppel by deed and fraud. Respondent
Morrison denied the allegations made in the Cross-Claim and asserted affirmative
defenses including the following: viaticals were not securities at the time of sale, the sale
of viaticals was exempt from registration at the time of sale if the viaticals are deemed to
~ be securities, and Claimant and Cross-Claimant have failed to set forth a complaint upon
which relief may be granted. '

JPSC filed a Third-Party Claim against Claimant's Board of Directors for indemnification,
contribution, neghgence breach of contract, promissory estoppel, estoppet by deed and
fraud.

Unless specifically admitted in their Answer, the Morrison Respondents denied the .
allegations made in the Statement of Claim and asserted affirmative defenses including the

. - - following: - failure to state a claim upon which relief can be granted; statute of limitations;
‘et waiver; estoppel; assumption of risk; contributory neghgence failure to plead with

partnculanty, Iaches and lack of conmderatton for guarantee of promise.

RELIEF REQUESTED

Claimant requested an award in the amount of $274,700.00, plus res,cissiori. interest,
punitive/exemplary damages, costs, and expenses including attorneys’ fees, and any such
other and equitable relief as the panel deems necessary and proper.

USAllianz requested that the claims asserted against it be dismissed in their entirety and
that it be awarded its costs and attorneys' fees.

The Jefferson Pilot Respondents requested that the claims asserted against them be
dismissed in their entirety. In its Counter-Claim, Cross-Claim and Third-Party Claims,
JPSC requested indemnification and contribution.

The Morrison Respondents requested that the claims asserted agalnst them be dismissed
in their entirety and that they be awarded their costs and attorneys' fees.

OTHER ISSUES CONSIDERED & DECIDED

Jefferson Pilot Securities Corporation and James J. Morrison did not file with NASD
Dispute Resolution properly executed submissions to arbitration but are required to submit
to arbitration pursuant to Rule 10301 of the NASD Code of Arbitration Procedure (the
"Code") and having answered the claim, appeared (through counsel or in person) and
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testified at the pre-hearings and/or hearing are bound by the determination of the
arbltratlon panel on aII issues submitted.

~ Jefferson Pilot Financial and James J. Morrison and Assomates did not file with NASD
Dispute Resolution properly executed submissions to arbitration however having answered
the claim and appeared and testified (through counsel or in person) at the pre-hearings-
and/or hearing are bound by the determrnatlon of the arbitration panel on all issues
submitted.

The United Stated District Codrt, Western District of Michigan, Southern Division, entered-
an Order on October 20, 2003, compeliing the arbitration of this matter.

In its Order entered on September 13, 2004, the panel made the following decisions:
1) The Jefferson Pilot Respondent's Motion for Dismissal was granted;

2) | USAllianz's :Motion for Dlsmlssal was granted for itself and LifeUSA
Securmes Inc;

3) Clalmants Motlon for Dismissal of the clalms agamst James ankey,‘H.
Kenneth Cole, William Galliers, Noland E. Hook GregoryJ HulI ThomasE
Kolassa and Freeman Riddle was- granted :

4) Claimant's, Motion for Summary Judgment was denied and dlsmlssed W|th
prejudice; . . R

5) The Counter-Claim, Cross-Claim, and Third-Party Claims, having been
rendered moot, were denied and dismissed with prejudice

At the hearing, the panel denied the Mornson Respondents’ Motion for Summary
Judgment or Dismissal.

The parties have agreed that the Award in this matter may be éxecuted in counterpart
copies or that a handwritten, signed Award may be entered. In either case, the parties
have agreed to receive conformed copies of the award while the original(s) remain on file
with NASD Dlspute Resolution ("NASD"). -

AWARD

After considering the pleadings, the testimony, and the evidence presented at the hearing,
the undersigned arbitrators have decided in full and final resolutlon of the issues submitted
for determination as follows:

1.)  Respondent, James J. Morrison is solely liable for and shall pay to
Claimant, Southern Michigan Bancorp., Inc., the sum of $18,750.00 in
compensatory damages;
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2.)  Claimant's claims against James J. Morrison and Associates are demed
and drsmrssed with prejudice; :

3 Otherthan Forum Fees which are specified below, the parties shall each
bear their own costs and eXpenses incurred in‘this matter; ~

4) . Any relief not specifically enumerated, including punitive damages and
attorneys fees, is hereby denied with prejudice.

EEES
Pursuant to the Code, the following fees are assessed:
Filing Fees

NASD Dispute Reselution will retain or collect the non-refundable filing fees for each claim:

Initial claim filing fee ' ) =$ 300.00
- Counterclalm/Qross claim/Third-Party Claim filing fee SR =$ 1,000.00

Member fees are assessed to each member firm that is a party in these proceedlngs orto
the member firms that employed the associated persons at the time of the events giving
rise to the dispute.” In this matter, the member firms are USAllianz Securities, Inc. and
Jefferson Pilot Securltres Corporation. :

Member surcharge =% 1,700.00
Pre-hearing process fee =% 750.00
Hearing process fee =% 2,750.00
Adjournment Fees

Adjournments requested during these proceedings:

February 23-25, 2005, adjournment requested jointly by .

Claimant and the Morrison Respondents (fee waived by panel) =$ 1,125.00
April 18-20, 2005, adjournment requested by Ciaimant ‘

(fee waived by panei) _ : =% 1,125.00

November 21, 2005, adjournment requested by the
Morrison Respondents (fee waived by panel) =% 1,125.00
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Three-Dav Cancellation Fees

Fees apply when a heanng on the merits is postponed or settled within three business
days before the start of a scheduled heanng session:

- The November 21, 2005, adjournment was requested by
the Morrison Respondents on November 18, 2005. The fee was
assessed to James Morrison solely by the panel. : . =% 300.00

Forum Fees and Assessments

The Panel has assessed forum fees for each heanng session conducted and each
decision rendered on a discovery-related motion on the papers. A hearing session is any
meeting between the parties and the arbitrator(s), including a pre-hearing conference with
the arbitrator(s), that lasts four (4) hours or less. Fees associated with these proceedings
are: : '

Two:(2) Pre-hearing sessions with Panel x $1,125.00 - ‘ =% 2,250.00

Pre-hearing conferences: April 30, 2004 . "1 'session . S '
- July8,2005 . 1'session

Three (3) Hearing se35|onsx$1 12500 e =$3,375.00,
- August 23, 2004 1'session - ‘

Heananate. ___._.November 22, 2005 2 sessions

Total Forum Fees o , =$ 5,625.00

The Arbitration Panel has assessed $2,625.00 of the forum fées to Southern Michigan
Bancorp., Inc.

The Arbitration Panel has assessed $375.00 of the forum fees to USAllianz Securities, Inc.
The Arbitration Panel has assessed $2,250.00 of the forum fees to James J. Morrison.

The Arbitration Panel has assessed $375.00 of the forum fees to Jefferson Pilot Securities
Corporation.

Fee Summary

Claimant, Southern Michigan Bancorp., Inc., is liable for:

Initial Filing Fee 300.00
Forum Fees 625.00
Total Fees

Less payments
Balance Due NASD Dispute Resaolution
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- Respondent, USAIIlanz Securities, lnc is Ilable for:

Member Fees =$ 5,200.00
Forum Fees =% 375.00
Total Fees =% '5,575.00
Less payments * =$6,250.00
Balance refunded by NASD Dispute Resolutnon =$ 675.00
Respondent, Jefferson Pilot Securities Corporation, is I|able for:
~ Counter-Claim/Cross- C1a|m/Th|rd -Party Claim Flhng Fee =$ 1,000.00,
Member Fees =$ 5,200.00
Forum Fees =% 375.00
Total Fees =% 6,575.00
Less payments =$ 7.700.00
Baiance Refunded by NASD Dispute Resoluhon ' = $ 1,125.00
Respondent, James J. Morrison, is liable for:
Three-Day Cancellation Fees =$ 300.00
Forum Fee - =$ 2.250.00
Total Fees =$ 2,550.00
‘Less payments = -0.00
- ; Balance Due NASD Dlspute Resoiutuon =$.'2,550.00

All balances are payable to NASD D|spute Resolution and are due upon recelpt pursuant

to Rule 10330(9) of the Code.

ARBITRATION PANEL

Martin Brosnan - Public Arbitrator, Présiding Chair
Burton L. Ansell, Esq. - Public Arbitrator
Steven R. Briggs, CFP - Non-Public Arbitrator

Concurring Arbitrators:

{s!/ Martin Brosnan
Martin Brosnan
Public Arbitrator, Presiding Chair

/s/ Burton L. Ansell, Esq.
Burton L. Ansell, Esq.
Public Arbitrator

/s! Steven R. Briggs
Steven R. Briggs, CFP
Non-Public Arbitrator

11/28/05 .
Date of Service (For NASD office use only)

Signature Date

11/28/05

Signature Date

11/27/05

Signature Date
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 Respondent, USAlllanz Secunhes Incn. is llable for: '
: Member Fees : =$ 520000
Forum Fees _— : =$__ 37500
Total Fees S o : _ =% 5575.00
Less payments _ ' =3 §.250.00
Balance refunded by NASD Dlsbute Resoluhon ' =% 67500

Respondent. Jsfferson Pilot Secunﬁeslcorporation. i lisble for:

Counter-CIain'llCross-Clairnn‘hmd-Party Claim Flling Fee =$ 1,000.00
Member Foss , , =§ 5,200.00
Forum Fees_ . =§ 375.00
Total Fees ' . o - =% 6575.00
|.ess paymants : =8 7 .700.00
Balance Refunded by NASD Diépute Resolution =$ 1,125.00
Respondent, James J. Morrison, is I:abbe for .
~ Three-Day Cancailauon Fees =§ 300.00
Forum Fee : X . =8 275000
Total Fees~ . .- . : T ‘ =§ 2,550.00
Less payments IR =5 - 000
Balance Due NASD Dns;:ute Resoluton - =$ 2,560.00
All balances are payable 1o NASD Dlsphte Resolutlon and are due upon receipt pursuant -
to Rule 10330(g) of the Code. E
gRBITﬂTIQLI PANEL

)

Martln Brosnan Public Arbitrator, Presiding Ohalr
Burton L. Ansell, Esq, - Public Arbitrator
Steven R, Briggs, CFP - Non-Public Arblirator

afin RS : Signature Date
dolic Arbitrator, Presiding Chair -

Burton L. Ansell, Esq. , Signature Dats
Pubfic Arbitrator -

Steven R. Briggs, GFP ' Signature Date
Non-Public Arbitrator

Date of Service (For NASD office use anly)
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‘ Raspundent, USAIhanz Sacuritles, inc., is liable forr -
g Member Fees B ng sgggg :
. Forum Fses : : " =% 375,
Total Foes n ' =$ 557500
- Loes ppyments =$.8,250.00
Balance refunded by NASD Dtsbute Resolution | =3 675,00
‘ Respondant Jeﬂ‘erson Fiiot Securitigs!Corperation, is luable for: ' R
- Gounter-Claim/Cross-Claim/Thiri-Patty Claim Fillng Fee =$ 1,000.00
Member Feog =8 5,200.00
Eorym Fepg . =$ 37500
Total Feos | | =$ 6,575.00
-~ Balance Refunded by NASD Dsspuu Resoluion =$ 1,125.00
' Respondent, James J. Mormison, is liabe for:
Three-Day Cangellation Fees - | ' =5 300.00
- Eonim Feg —— ' =3 228000
Total Fees ‘ : : "= § 2,550.00
Less payments . =$§ 000
| o p Balanoo Due NASD Dispute Reaolutlon AR . =$ 2.550 00
] ‘fL" o All balances are payab!e to NASD D!spl,lte Rasolutlon and @8 due upon raoeipt pursuant
b Rule 10330(93 ofthe Code. . o |
N AR;E!IBAIM_EA&L
Masrtin Brognan - Public Arbitrator, Prasiting Chair
Burton L. Ansell, Eag. - Public Arbitrator
Steven R, Briggs, CFP - Non-Public Arbltrator
Conourring Arbitr_;aturs‘
Wit Brosnan_ _ ' i Signsature Date
_Public Arbltrato;. Praeskiing Chair
, . [1/a3 oS
Burton L. Anseil, Eag. . Signa‘m Dato
‘Public Arbitrator - .
Steven K. Briggs, CFP — Signature Date

Non-Fublic Arbitrator

Datfa &1 Senvics (For NASD office use ohly).



