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. Award
- NASD Dispute Resolution

In the Matier of the Arbitration Between:

Name of the Claimants ' Case Number: 03-03497
Dyr. V. John Wind and Gloria Wind, Trustaes of the

V. John and Gloria Wind Living Trust Dtd 10/7/99

Name of the Respondent ’ Hearing Sjte: St. Louis, Missouri® -
Merrill Lynch Pierce Fenner & Smith, Inc. )

Nature of the Dispute: Customers vs. Member Firm - :

REPRESENTATION OF PAR

Claimants Dr. V. John and Gloria Wind, Trustees of V. John and Gloria Wind Living Trust Did.
10/7/98 (“John and Gloria Wind”), hereinafter collectively refened 1o as “Claimants™; Steven
Koslovsky, Esq. of the law firm Law Offices of Steven Koslovsky, LLP located in Maryland
Heights, Mizsouri.

* Respondent Memill Lynch Pierce Fenner & Smith, Inc. (“Memill Lynch”) hereinafter refermed to
as “Respondent™. J. Jacksomn, Esqg. of the law firm Dorscy & Whitney, LLP located in
Minneapolis, Minnesota,

CASE INFORMATION

Statement of Claim filed on or abom: May 13, 2003 _
Cleimants, John and Gloria Wind, signed the Uniform Submission Agreement: May 30, 2003

Statemnent of Answer filed by Respondent, Merrill Lynch, on: October 6, 2003
Respondent, Mertill Lynch, did not submit a signed Uniform Submission Agreement.

" Op August 10, 2004, Respondent Memill Lynch filed & Motion to Exclude Claimants® Evidence
Relating to Damages and Renewed Motion for Attorneys’ Fees and Costs.  On August 11, 2004,
Claimants filed their response 10 said Motions.

CASES RY
Claimans asserted the following cavses of action: breach of fiduciary duty, suitability and fraud.

The causes of action relate to investments in various 1echnology stocks for Tiust Account. No.
6£3-18G16 and IRA Account No. 683-39198.
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Unless specifically admined in its Answer, Respondent, Memll Lynch, denied the allegauons made
in the Statement of Claim and asserted the following defenses:

1. The Statement of Claim fails to set forth claims against Merrill Lynch upon which relief can
be granted; '

2. Claimants knowingly assumed the risk of their alleged losses, and Merrill Lynch properly

disclosed any such risks to Claimant;

Merrill Lynch's recommendations were made in good faith and were based on sound facts;

Claimants were aggressive investors who wanted to be in technology stocks;

Merill Lynch did not puarantee Claimants any return on any investments;

Claimants specifically approved, authorized and ratified the investments, trades.and other

actions complained of in the Statement of Claim. Accordingly, Claiments are pmcluded

from asserting claims based on those decisions as grounds for recovery;

7. To the extent Claimants may have sustained damages, such damages were caused, in whole

_or in part, by the culpable conduet, fault, assumption of risk, negligence, intentional acts
and/or other wrongful conduct on the part of Claiments and are, therefore, not recoversble
from Memill Lynch;

8. Tothe extent Claimants may have pustained damages, such damages were caused, in whole
or in part, by the culpeble conduct, fault, assumption of risk, negligence, intentional acts
and/or other wrengful conduct on the part of third parties over which Merrill Lynch had no
authority or control and are, therefore, not recoverable from Meryill Lynch;

8. Any “losses” sustained by Claiménts resulted solely from their own investment decisions
and from the vagaries and volatility of the securities markets over which Merrill Lynch had
no control, and net from any alleged wrongdaing on the part of Memill Lynch. Moreover,
the possibility of any such “losses” was known to Claimants, who are long-time investors in
the market, and who are intelligent professionals who specifically requested that their
monies be placed in technology stocks that had a higher polenual for gain, and a higher
potential for volatility; :

10. Memill Lynch maintzined an-adequate and reasonable system of supervision and control
over it8 registered representatives, including the Associated Person assigned to Claimants’
accounts, Mr. Tom McDonough, at all relevant times herein. Furthermore, ai all relevant
times, Merrill Lynch acted in good faith, in accordance with industry standartk and in
compliance with all apphcable securities laws and regulations;

11. Claimants failed to mitigate their alleged damages, and any award must bs modified
accordingly;

12, No conduct on the part of Merrill Lynch was the proximate cause of the “losses” claimed by
Claimants;

13. Merrill Lynch and/or Mr. McDonough did not know any representation made was false (if it
was false) and did not intend it to be 5o at the time it was made;
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14, Claimants were not induced to act by any such representation (if any was made);
15, Claimants have failed to allege fraud with sufficient particularity; and
- 16. All claims set forth in the Statement of Claim are barred by the doctrines of laches, estoppe]

and uncléan hands.
RELIEF REQUESTED
Claimants requested: '
Compensatory Damages $3,000,000.00 : S
Punitive Damages $5,000,000.00 »
Interest unspecified sy
Attorneys’ Fees ' unspecified "

Respondent Merrill Lynch requested that Pane) deny Claimants’ Stetement of Claim and dismiss
it with prejudice; assess all forumn fees, costs and expenses against Claimants; awand Merrill
Lynch jts attomeys’ fees, costs and expenses incurred; and award Merrill Lynch such other and
further relief as Panel deems just and equitable,

¥

' OTHER ISSUES CONSIDERED AND DECIDED

Respondent Merrill Lynch did not file with NASD Dispute Resolution a properly executed
Uniform Submission Agreement but is required to submit to arbitration pursuant to the Code and
having angwered the claim, appeared and testified at the hearmg, is bound by the detem-nnauon
of the Pane] on &l issues submitted. :

A telephonic pre-hearing conference was held on August 12, 2004 on Respondent’s Motion to |
Exclude Claimants’ Evidence on Damages and for Renewed Motion for Attorneys’ Fees, In an
Order issued on that same day, the Panel denied the Motion to Exclude Claimants® Evidence and
Jjudgment was reserved on the Motion for Attorneys’ Fees unul final determiination of the
hearing.

AWA

After considering the pleadings, the testimony and evidence presented at the hearing, the Panel
has decided in full and final resclution of the issues submitted for determination as follows:

1. Any and all claims asserted by Claimants, V. John and Gloria Wind, Trustees
for the V. John and Gloria Wind Trust Dtd. 10/7/99, are denied.

2. Parties shall bear their own costs, including attorneys’ fees, except as
specified herein,

3. Any and all relief not specifically addressed herein, including punitive

damages, is demied.
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FEES

Pursuant to the Code, the following fees are assessed:

Filing Fees
NASD Dispute Resolution will retain or collect the non-mfundab]e filing fees for each claim:
Initizl claim filing fee ] =5 60000

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the
member fimm that employed the associated person at the time of the events giving rise to the
dispute. Accordingly, Merrill Lynch Fierce Fenner & Smith, Inc., a party, is assessed the

following fees:
. Member surcharge ) =$ 3,350.00
Pre-hearing process fee =% 75000

Hearing process fee =3 6,250.00

» Forum Fees apd Assessments

The Panel has assessed forum fees for each session conducted. A session is any mcetiﬁg
berween the parties and the arbitrators, including a pre-hearing conference with the arbitrators,
that lasts four (4) hours or less. Fees assomated with these proceedings are:

Three (3) Pre-hearing sessions with Panel @ $1,200.00 =$ 3,600.00
Pre-hearing conferences: April 15,2004 1 session '
Aupust 4, 2004 1 session
Augum 12, 2004 1 session
Four (4) Hearing sessions @ $1,200.00 =3 4,800.00
Hearing Dates: August 17, 2004 2 sessions
: Angyst 18,2004 2 sessiops
Total Forum Fees . =§ 8,400.00

1. The Panel has assessed 50% of the total forum fees in the amount of $4,200.00 jointly and
severally to the Claimants John and Gloria Wind.

2. The Panel has assessed 50% of the total forum fees in the amount of $4,200.00 solely 10 the
Respondent, Merrill Lynch Pierce Fenner & Smith, In¢.
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FEE SUMMARY '
1. Claimants, Johm and Gloria Wind, are jointly and severally Jiable for:
Inital Filing Fee =$ 600.00
Forumm Fees - =$ 4.200.00
Total Fees =$ 4,800.00
Less paviments =5 1.800.00
‘Balance Due NASD Dispuic Resolution =3$ 3,000.00
2. Respondent, Merrill Lynch Pierce Fermer & Smith, Inc. is snl:ly liable for: L
Member Fees =5 9,600.00 .
Forum Fees =3 420000 .
Total Fees ' =$13,800.00 .
Less payments | ' - =$ 960000 -
Balance Due NASD Dispute Resolution o =%$4,200.00

Al] balances are payable 10 NASD D:spute Resolution and are, due upon receipt pursuam to Rule
10330(g) of the Code.

]

ARBITRATION PA EL

Neil N, 3mstein - Public'Arbitrator, Presxdmg Chmrpcrson
C.J. McEnery, Jr. - Fublic Arbitrator

Matthew P. McCauley - ‘Non-Public Arbitrator

oncurripe Arbitrators’ Signatures

8/19/04

Neil N. Bemnstein : Signature Date
Public Arbitrator, Presiding Chairperson

£/19/04
C.J. McEnery, Ir. Signature Date
Public Arbitrator

8/27/04
Matthew P. McCauley Signature Date
Non-Public Arbitrator

B/19/04

Date of Service (For NASD Dispute Resolution use only}
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FEE SUMMARY
1. Claimans, John and Glona Wmd are ]omtly and severally liable for: 600,00
Initial Fling Fee ' =$ pos
Forum Fees =$ 4.200.00
Total Fees = § 4,800.00
Less payients aﬁ@ﬂ%
Bahmce Due NASD Dispule Resolution =% 3,000.
2, Rcspondcm Memill Lynch Pierce Fenner & Smiith, Inc, is solely Liable fo;: 6.600.00
Member:-;e:s . - 4'2m.0b | |
Total Fees = $13,800.gg . %
Less payments =% 32?(?6
Balance Due NASD Dispute Rcso]ution = $ 4,200,

All balances are payabie 10 NASD Dispute Resoluuon and arc due upon recclpl P""-"“am to Rule

-10330(g) of the Code.

W"

4 ]

Poblic Arb:moz, Pmudmg Chﬁrpusnn
Public Axvitrater )
Marthew P. MeCauley - Non-Public Arbitrawr
Congu :
J . » -
M, - / fé‘/
eil N. Bernstein Signmtare Duse
Public Arbivaior, Presiding Chairperson
CJ. McEnery, Ir. Signewre Date
Publi¢ Asbitrtor
Matthew P. McCauley Signature Dgte
MNon-Public Arbirator

Date of Service (For NASD Dispute Recolution use only)

TOVAL F. &8
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FEE SUMMARY
|

1. Clairams, John and Gloria Wind, are jointly and severally liable for:
Inival Filing Fee =$ %gg
Forum Fecs =% 4.200.00
Toial Fees =% 4,800.00

55 pa 18 L =% 1.800.00

Balance Due NASD Dispute Resolution =% 3,000

2. Respondent, Mepill Lynch Pierce Fenner & Smith, Inc. is solely liable for:
Member Fees ‘ =$ 9,600.00
Forum Fees ' =% 4:200.00 '
Total Fees . - =$13,800.00
Less payents =% 9.600.00
Balance Due NASD Dispute. Resolution ' = $ 4,200.00

1]

All balances are pay'able 10 NASD Dispute Rcsﬁjuﬁéon and are due upon receipt pursuan.t Eo Rule

10330(g) of the Code.

MNall N, Benuctnin

- Public Sstatator, Frealthng
C.J. MeEnhiry, Ir

Ct.airperion

. . Bublie’ Astsbatcr -
: Matthew P. McCanley - NenPublic Arbltaior

Kol N. Eernaem Srpnature Date
feblic Areatator, Pmcidﬁmn Churpenam . i

4

- f—

%?5 | - | é
ic Ir. ' 3 TN :J
lic Arbrrawor 7

grmwp. MeCadey Signatir
on-Public Asthtwinr

Dhe of Servize (Fur Nh1b Dispute Resolurion tae oniyh

T -
1

i
)
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!
1. Claimants, John and Gloria Wind, are jointly and severally liable for:: '
Initial Filing Fee =$ 600.00 .
Forum Fees =$ 4.200.00
"Tota) Fecs =% 4,800.00
Less payments =3 ).800,00
Balance Due NASD Dispute Resplution =$ 3,000,00

2. Respondent, Merrill Lynch Pierce Fenner & Smith, Inc. is solely lible for:

Member Fees =% 9,600.00
Forum Fees =$ 4,200.00 '
Tota) Fees = $13,800.00 +
Less payments : : =$ 9,60000 '

, Balance Due NASD Dispute 'Rcsnluucm =$4,200.00

All balances are payable 10 NASD Dispute Resolution and are due upon recmpt pursuam lo Rule

‘ 10330(g) of the Code.

ARBITRATION PANEL . . .

Neil N, Bernstein
C.J. McEnery, Jr.
Matthew P. McCauley

Concurring Arbitrators’ Signatures

Neil N. Bemnsiein

Public Arbitrator, Presiding Chajrperson -

CJ. McEnery, Jr1.
Public Arbitrator

Marthew P. McCauley '

Non-Public Arbitrator

Public Arbitrator, Presiding Chairperson
Public Arbitrator
Non-Public Arbitrator

Signature Date

Signawure Date

27 @ﬁ&’* 64
Signature Date

Date of Service {For NASD Dispute Resolution use only)




