Y AWARD -
NASD Dispute Resolution

In the Matier of the Arbitration Between by

Name of Claimant | . ¥

John Dale

and Case Number: 03-03531
i Hearing Site: Troy, Michigan
Names of Respondents o

Dominion Investor Services, Inc.
Kathy L. Colby and Financial
Independents, Inc.

NATURE OF DISPUTE

Customer v. Member, Associated Person and Non-Membér

REPRESENTATION OF PARTIES

John Dale ("Claimant') was represenied by Anthony V., T.rog'an, Esq., and Lysa Postula-
Stein, Esq., Anthony V. Trogan, P.L.L.C., West Bloomfield, Michigan,

Dominion Invesior Services, Inc. ("Dominion") was represenied by George "Rocky
Bromley, Law Offlces of George “"Rocky” Bromley, San Antonio, Texas.

Kathy L. Colby ("Colby”) and Financial Independents, Inc. ("FI") were represented by
Joseph H. Spiegel, Esq., Law Offices of Joseph H. Spiegel, P.C., Ann Arbor, Michigan.

CASE INFORMATION

The Statement of Claim was filed on or about May 14, 2003. The Submission Agreemenit
of Claimant, John Dale, was signed on or about May 6, 2003.

The Statement of Answer was filed by Respondent, Dominion Investor Services, Inc., on or
about July 10, 2003. The Submission Agreement of Respondent, Dominion Investor
Services, Inc., was signed on ar about July 9, 2003.

The Statement of Answer was filed jointly by Respondents, Kathy L. Colby and Financial
Independents, Inc., on or about July 14, 2003.
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CASE SUMMARY
Claimant asserled the followmg legal theories: breach of contract common law fraud,
promissory estoppel, conspiracy, negligence, malpractice, breach ofﬁducnary duty, and
breach of Michigan securities law. The causes of action related 10 the recommendation
and sale of the Fiexibie Plan Investments Lid., managed by the Practical investor.

Claimant asserted that Respondents. d:ssuaded him from consideration of any other
investment strategy or product and told him that diversification was not necessary.

Unless specifically admitled in its Answer, Respondent Dominion denied the allegations
made in the Stalement of Claim and asserted defenses .including the following: - all
~ transaclions were in accordance and in compliance with all statulory and indUstry laws,

- rules and regulations; Claimani could have changed his investment portfolio, but chose not
1o do so; and Claimant's clanms are without merit. : .

Unless specufsca!ly admmed in their Answer, Fiespondents Colby and Fl, denied the
allegations made in the Statement of Claim and asserted affirmative defenses including the
jollowing: the Statement of Claim fails to stale a claim upon which relief can be granted;
1he Statement of Claim lacks details necessary to any suilability or fraud claims; and the
Siatement of Claim is barred by the doctnnes of assumptlon of nsk estoppel laches, and
unclean hands.

IEF REQUEST

Claimant requested an award in the amount of $80,183.00 in out-of-pocket losses, plus
- interest, costs, attorneys’ fees, exemplary and punitive damages, and rescission.

Respondent Dominion requested that the claims asserted against it be dismissed in their
entirety, that it be awarded its cosis and atlorneys' fees, and that the panel grant such
other and further rellef allaw and equity, 10 which Respondent may by entitled. '

Hespondems Colby and Fl, requested that the claims asserled against them be dismissed
in their entirety and that 1hey be awarded their costs, attorneys' fees, and such other and
further relief as the panel deems equitable and just. At hearing, Respondent Colby
requested that all references to this matter be expunged from her CRD record.

S CONSIDERED & DEC!

Respondent, Kathy L. Colby, did not file wilh NASD Dispute Resolution a properly
executed submission to arbitration but is required to submit to arbitration pursuantto Rule
10301 of the NASD Code of Arbitration Procedure {the "Code"), and having answered the
claim, and appeared and testified at the hearing is bound by the determination of the
arbitration panel on all issues submitied.
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Respondent, Financial Independents, Inc., did not file with NASD Dlsputt-;- Resolution a
properly executed submission to arburahon but having answered 1he claim, is bound by
the determination of the arbitration panel on all issues submitted. b

The pariies submitied post-hearing submissions on or about July 28, 2004.

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. In eilher case, the parlies
have agreed o receive conformed copies of the award while the original{s) remain on flle ,
with NASD Dispute Resolution (“NASD"). -

AWAR

After considering the pleadlngs the testimony, and the evsdence presenled atthe heanng
and the post-hearing submissions, the undersigned arbitrators have decided in full'and -
final resolution of the issues submitted for determination as follows:

1.)  Claimant’s claims, each and all, are denied and dismissed with prejudice;

2)  Otherthan Forum Fees which are specified below, the parties shall each
' bear lhelr own costs and expenses incurred in 1h|s matter

3) The panel recommends the expungemem of all reierence 10 the above )
captioned arbitration from Respondent Kathy L. Colby’'s regisiration
records maintained by the NASD Ceniral Registration. Depository
(“CRD”), with the understanding that pursuant to NASD Notice to -
Members 99-09, Respondent Kolby must obtain confirmation from a court
of competent jurisdiction before the CRD will execute the expungement
directive; and

4.)  Any relief not specifically enumerated, including exempléry and punitive |
damages and attorney fees, is hereby denied with prejudice.

'EEES
Pursuant to the Code, the following fees are assessed:
Filing Fees
NASD Disputé Resolution wi‘ll refain or collect the nbn-refundable filing fees for each claim:

Initial claim filing fee _ =% 225.00
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Mernber Fees

Member fees are assessed 1o each member firm that is a party in these proceedings orto’
the member firm that employed the associated person al the time of the events giving nse
tc the dispute. In this matier, the member firm is Domlnlon Investor Semces lnc

Member surcharge ' - . . =$ 1,100.00

Pre-hearing process fee o =% 750.00

Hearing process fee : _ - =$ 1,700.00

Adjournment Fees

Adjournments requested during these proceedings: .

. July 20, 2004, adjournment requested by Colby and Fl | : . =% " 750.00 '

Forum Fees and Assessments

The Arbilration Panel assesses forum fees for each heanng session conducted A hearing
session is any meeting between the parties and the arbitrator(s), including a pre-hearing
conference with the arbltrator(s) that lasts four (4) hours or Iess Fees assomated with
these proceedings are: |

One (1) Pre-hearing session wnth a single arbitrator x $450 00 =% -45.0.00

- Pre-hearing conference:  July 1,2004 1 sessiom , , AR
One (1) Pre-hearing session with Panel x $750.00 =% 750.00
Pre-hearing conference: November 6, 2003 1 session o
Four (4) Hearing sessions x $750.00 IR ' =% 3,000.00
Hearing Dates: - ©- July 21,2004 - 2 sessions

: July 22, 2004 2 segsions _

Total Forum Fees : , =% 4, 200 00

The Arbrtrahon Panel has essessed $2 100.00 of the forum fees to Jchn Dale.

The Arbitration Panel has assessed $2,100.00 of the forum fees ;ornlly and severally to
Dominion Investor Services, Inc., Kathy L. Colby, and Financial Independents, Inc:

EE SUMM
Claimant, John Dale, is liable for: :
Initial Filing Fee =$ 225.00
Forum Fees =% 2.100.00
Total Fees =$ 2,325.00
Less payments =$ 975.00
Balance Due NASD Dispute Resolution =$ 1,350.00
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Respondent, Dominion Investor Services, Inc., is liable for:

000 

Respondents, Dominion Invesior Services, !nc.,'ahd Kathy L. Colby, are jointly and
severally liable for: \

Member Fees ' $ 3.550.00
Total Fees =% 3,660.00
Less payments ‘=% 3,650.00
Balance Due NASD Dispute Resolution =%

Forum Fees =$ 2.100.00
Total Fees =$ 2,100.00
Less payments =$ 0.00
Balance Due NASD Dispute Resolution =$ 2,100.00

Respondents, Kathy L. Calby and Financial Independenls Inc., are jointly and seye'rally'
liable for:
_750.00

Adjournment Fee =$

Total Fees =% 750.00
Less payments . =$% 0.00
Balance Due NASD Dispute Resolution =% . 750.00

All balances are payable to NASD Dispuie Resolu‘uon and are due upon recelpt pursuant -
io Rule 10330(9} of the Code

ARBITRATION PANEL *

Sandra J. Budnick, Esq. - Public Arbifrétor, Presiding Chair
Patrick R. Sughroue, Esq. - Public Arbitrator
Douglas H. McDonald - Non-Public Arbil_raior

Concurring Arbitralors:

/s!_Sandra J. Budnick, Esaq. 08/05/04
Sandra J. Budnick, Esq. Signalure Date
Public Arbitrator, Presiding Chair

fs/ Patrick R. Sughroue, Esq. ‘ 08/05/04
Patrick R. Sughroue, Esq. Signature Date
Public Arbitrator

/s/_Douglas H. McDonaid 0B8/05/04
Douglas H. McDonald Signature Date

Non-Public Arbitrator

08/05/04
Date of Service (For NASD offlce use only}
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Respondent, Dominien Investor Services, Inc., i iable for:

Member Fees =§ 855000 0
Iotal Fees T =$ 3,550.00
Leoss peyments _ ' _  =$ 355000
Balance Dus NASD Dlspute Hasolutron - =% 000

Respondents, Dominion Investor Serv:ces, Ine., and Kathy L, Colby, are jointly and
eeverally Hable for:

ForumFees I - =$ 2,100,00
To;asl F:es . o - =$ 2,100.00
Less pavments __ = 0.00
~ Balance Due NASD Dlspuie Hesoluhon S ;g 2.100 00
- -Fe]:lpc;ndems, Kethy L. Colby and Flnanczal Independents, Ine., are ]omtly end severally
- liable for: '
| A_dlo_um_mmFgg : - = 50.0
. Total Fess - ' - =$ 750.00
' Less pavinents | =% 000
Balance Due NASD Dlspme Hesolution =$ 750,00

All balances are payable to NASD Digpule Hasoluﬂon and are due upun recelpt pursuant
to Rule 10330(9) of the Coda

ARBl ]ﬁAI JON PANEL

Sandre J. Budnick Esq. - Public Arbhrator, Presldmg Chair
Patrick A. Sughrove, Esq. - Public Arbutrator
Douglaa H McDonaId Non-PuhInc Arbitrator

Cy

' Cnncurrlng Arbztratora ’
Sandra J. Budnlck. Eoq - Sighaturs Date .
Puwtrator. Presiding Chalr '

' P~SIY
ck R. Sughrouse, £gq, - Signature Date
ublic Arbitrator

Douglas H. McDonald | Signature Date

Non—PubIIo Arbitrator

Date of Service (For NASD office use only)
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Respondeni, Dominion investor Sefvices, Inc., is liable for: ¥
Msmbet Fees =8 3
Total Fees - =~$ A5
Less paymerte . =$ 3
Balance Dus NASD Diepute Resolution =

Respondents, Dominion Investor Servicee, Inc., and Kathy L. Colby, are jointly end
severally liable for: >

50.00
$ 352000
$ 000

Forum Fees =% 230000 -

Toial Fees =% 2,100.00 '
me =% 000

Ealanca Due NASD Dizpute Resolution =$ 2,100.00

Respondents, Kathy L Colby and Financial Indepandems Inc., are jointly and aeverally

lisbie tor |
Adioumment Fea - w
Total Feas =$ 750.00
L.ess peyrments =$ 0.00
Balance Dug NASD Dispute Hesolutron o * =$ 7560.00

" All balances are payable o NASD Dispute Hesolutson and are , due upon taoelpt pursuant.

to Rule 10330(g) oi tha Code.
‘ ‘ ARBE: ON PAN

Sandra JJ. Budnick, Esq. ~ Public Arbitrtor, Presiding Chair -
. Patrick R. Sughrove, Eeq. - Public Arbltrator '
Douglas H. McDonasld - Non-Public Arbitrator

Concurring Arbltrators:

Sendra J. Budnick, Esq. ~ Signature Date
Public Arbitrator, Presiding Chair '

Patrick R. Sughrous, Esq. : Signature Date
Publie Agsitrajor

£ af
Dougles H. McDonald Signature Date
Non-Public Arbitrator

Date of Service (For NASD offics use only)
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Respondent, Dominion Investor Serwcos, Inc.,is iable for. o
Member Fees : =$ 3,550.00
Total Fees o - =$ 3,550.00
Less payments ‘ ~ _=$ 355000
Balance Due NASD Dispute Resolution | - =§ 0.00 -

Respondents, Dominion Investor Services, Inc., and Kathy L. Colby. are jmnily and
severally ilable for:

Forum Fees =$ 2,100.00
" Total Fees , =% 2,100.00
- Lees payments : =3 000
Balance Due NASD Digpute Hesolullon i o = 3 2, 100 00
- . Respondents, Kathy L Colby and Flnanclul lndopendenm Inc., are jointly and severally
liable for:
Adloummenl Eg L _ - =% 750.00
Total Fees ‘ =% T50.00
LB§! paymentsg : - = § 0.00
~ Balance Due NASD Dispute Resolution : - . =§ 75000

All balances are payabls to NASD Diapute Resoluticn and are dua upon lecanpl pursuant
. o Hule 10330{9) of the Code.
| ARBITRATION P v
Sandra J. Budnick, Esq. - Public Arblrator, Presiding Chair
Patrick B. Sughroue, Esq. - Public Arbitrator
Doug!aa H. McDonaid - Non-Public Arbilrator

_’_ - ﬁ”é"pff

~ Signature Date

Public Arbltr or, Frasndmg Chair

Patrick R. Sughrous, Esq. . Signature Date
Public Amitrator ' :
Deouglas H, McDonald , : Signature Date
Non-Public Arbitrator

Date of Service (For NASD office use only)




