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NASD Dispute Resolution

In the Matter of the Arbitration Between

Names of Claimants

Kim and Richard Chesbrough

| and . Case Number: 03—03644
Hearing Site: Detroit, Michigan
Names of Respondents

Merrill Lynch Pierce Fenner & Smith
~ and Kenneth Scott Jones

NATURE OF CASE
Customers v. Member and Assocnated Person
RE E | N F PARTIE

Kim and Richard Chesbrough ("Claumants"] were represented by Lawrence M. Elkus Esq.,
Farmington. Hills, Michigan, and Stuart Berkowitz, Esq., St. Louis, Missouri.

Merrill Lynch Pierce Fenner & Smith ("MLPFS") and Kenneth Scott Jones ("Jones") were
represented by W. Scott Turnbull, Esq., Miller Canfleld Paddock and Stone, P.L.C., Detrail,
Michigan.

CA i l

The Statement of Claim was filed 'oh or about May 19, 2003. Claimanis’ Arhendment to
Statement of Claim was submitted on or about June 5, 2003. The Submission Agreement
of Claimants Kim and Richard Chesbrough was signed on or about May 12, 20023.

Statement of Answer to Claimants’ Amended Statement of Claim was filed jointly by
Respondents MPES and Jones on or about July 28, 2003, The Submission Agreement of
Respondent Kenneth Scott Jones was signed on or about October 8, 2003.

CASE SUMMARY

Claimants asserted the following causes of action: negligence; fraud; breach of fiduciary
duty; misrepreseniation, negligent misrepresentalion and silent fraud; breach of the
Michigan Consumer’s Protection Act; and breach of contract. The causes of action
related to Claimants’ allegations that Respondents failed to honor Claimants’ requested
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15% stop loss order on their portfolio. Claimants’ portfolio consisted of various internet
stocks, including: Amazon.com, AOL, Yahoo, Excite and Ariba, which stocks Claimants
alleged were recommended by Respondents. i

Unless specifically admitted in their Answer, Respondents denied the allegations made in
the Statement of Claim and asserted affirmative defenses including the following: the
Statement of Claim and all claims therein fail to state a claim upon which relief can be
granted, the Statement of Claim and all claims therein are barred by reason of the
applicable statute of limitations of other period of limitations, and; the Statement of Claim
and all claims therein are barred by reason of Claimants’ negligence, comparatlve
negligence and contributory negligence.

Claimants requested an award in ihe amount of $999,999.00 in compensatory damagés,

plus return of commissions, interest, costs, attorney fees, exemplary damages, and other
relief the panel deems just and equitable.

Respondents requested that the claims asserted against them be dismissed in their
entirety, that the panel recommend expungement of this matter form Respondent Jones’
CRD record, and that Respondents be awarded their costs and attorneys’ fees.

OTHE ES CON E IDE

Respondent Merrill Lynch Pierce Fenner & Smith did not file with the NASD Dispute
Resclution a properly executed submission to arbitration but is required to submit to
arbitration pursuant to Rule 10301 of the NASD Code of Arbitration Procedure (the "Code").
and having answered the claim, appeared and leslified at the hearing is bound by the
determination of the arbitration panel on all issues submitted.

The parties advised the panel ai hearing that they had reached a settlement in this matter
and agreed that the Award in this matter may be executed in counterpart copies or that a
handwritten, signed Award may be entered. In either case, the parties have agreed to
receive conformed copies of the award while the original(s) remain on file with the NASD
Dispute Resolution (the “NASD").

AWARD

After considering the parties’ submissions and representations, but without making any
findings of fact or conclusions of law, the undersigned arbitrators order as follows:

1.)  Claimants’ claims, having been withdrawn, are dismissed with prejudice;
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2.)  That other than Forum Fees which are specified below, the parties shall
each bear their own costs and expenses incurred in this matter;

3.)  The panel recommends the expungement of all reference to the above
captioned arbitration from Respondent Kenneth Scott Jones' registration
records maintained by the NASD Central Registration Depository
(“CRD"), with the understanding that pursuant to NASD Notice to
Members 99-09, Respondent Kenneth Scott Jones must oObtain
confirmation from a court of competent jurlsductlon before the CRD will
execute the expungement directive; and

5.)  Any relief not specmcally enumerated, including punmve damages and |
attorney fees is hereby demed with prejudice. .

Fﬁrsuant to the Code, the following fee.s are assesséd: | N

 Filing Fees | |

NASD Dlspule Resolution will retam or colleci the non-refundable filing fees ior each claim:
Initial claimfiling fee - | | ’ - . | _$ 375 00

Member Fees

Member fees are assessed to each member firm that is a party in these'proceedihgs orto
the member firm that employed the associated person at the time of the events giving rise
to the dispute. In this malter, the member firm is Merrill Lynch Pierce Fenner & Smith.

Member surcharge =$ 2,250.00
Pre-hearing process fee =$ 750.00
Hearing process fee =$ 4,000.00

Forum Fees and Assessmenis

The Arbitration Panel assesses forum fees for each hearing session conducted. A hearing
session is any meeting between the parties and the arbitrator(s), including a pre-hearing
conference with the arbitrator(s), that lasts four (4) hours or less. Fees associated with
these proceedings are:

One (1) Hearing session x $1,200.00 =$ 1,200.00
Hearing Dale: May 11, 2004 1 session :
Total Forum Fees =$ 1,200.00
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Pursuant to the parties’ agreement, the Arbitration Panel has assessed $1 200 00 of the
forum fees to Merrill Lynch Pierce Fenner & Smith.

Fee Summary

Claimants, Kim and Richard Chesbrough, are jointly and severally liable for:
Initial Filing Fee
Total Fees
Less payments
Balance Refunded by NASD Dispute Resolution
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Respondent, Merrill Lynch Pierce Fenner & Smith, is liable for:

Member Fees =%

Forum Fees =% 1 200 00
Total Fees =$ 8,200.00
Less payments » =% 7.000.00
Balance Due NASD Dispute Resolution =$ 1,200.00

All balances are payable to NASD Dispute Resolution and are due upon receipi pursuant
to Rule 10330(q) of the Code.

ARBITRATION PANEL

Paul M. Stoychoff, Esq. - Public Arbitrator, Presiding Chair
~* Frederick F. Fordon - Public Arbitrator
Norman A. Samson - Non-Public Arbitrator

Concurring Arbitrators:

/s!/ Paul M. Stoychoff, Esq. 06/25/04

Paul M. Stoychofl, Esq. Signature Date
Public Arbitrator, Presiding Chair

s/ Frederick F. Fordon 06/28/04
Frederick F. Fordon Signaiure Daie
Public Arbitrator

/s/ Norman A. Samson 06/24/04
Norman A, Samson Signature Date

Non-Public Arbitrator

06/30/04
Date of Service (For NASD office use only)
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* Pursuant to the parties’ agreement, the Arbitration Panel has assesééd $1,200.00 of the
forum fees to Merrill Lynch Pierce Fenner & Smith.

Fee Summary
Claimants, Kim and Richard Chesbrough, are jointly and severally liable for: .
Initial Filing Fee =% 375.00
Total Fees =% 375.00
Less payments =$ 1,575.00
Balance Refunded by NASD Dlspute Hesolutlon =$ 1,200.00
Hespondenl Mernll Lynch Pierce Fenner & Smith, is liable for: o
Member Fees =$ 7,000.00
Forum Fees. =% 1,200.00
Total Fees =$ 8,200.00
. Less payments =$ 7.000.00
Balance Due NASD Dispute Resolution =$ 1,200.00

All balances are payable to NASD Dlspute Resolution and are due upon recelpt pursuant
to Rule 10330(9) of the Code

ARBITRATION PANEL .

FPaul M. Stoychoff, Esq. - Public Arbitrator, Presiding Chair
Frederick F. Fordon - Public Arbitrator
Norman A. Samson - Non-Public Arbitrator

Concurring Arbitrators:

Paul M. Stoychoff, Esq. Signature Date
Public Arbitrator, Presiding Chair

-
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Frederick F. Fordon hature’Daté
Public Arbitrator

Norman A. Samson Signature Date
Non-Public Arbitrator

Date of Service (For NASD office use only)
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Pursuant td[the parties” agreement, the Arbitration Panet has assossed $1,200.00 of the
forum fees itvza Merdll Lynch Pierce Fenner & Smith. i

Ere Sujpmary
Ctalmams Kim and Richard Cheabrough ars jointly and saverally llable for:

l_m_ﬂﬁ_ElﬂmEi =8 37500
Total Feas , . =% 37500

Lesgg symants =$ 1.575.00
Baldhce Refunded by NASD Dispute Fleaoluhon =$ 1,200.00
P-eapondnnn, Merill Lynch Pierce Fenner & Smith, is liable for: ' _
Mesnber Feas =$ 7,00000
ForumFees =$ 120000
Totdl Foas . : =% 820000
Lesg payments . =8 7.000.00
Balahce Dua NASD Dispute Resolution o =$ 1,200.00

‘ All balanceé are payable to NASD Dispute Flesolutlon and are due upon receipt pursuant
to Rule 10330(9) of the Coda.

, ARBITRATION g&NgL |
Paui M. Stoychalf, Esq. - Public Arbitrator, Presiding Chair
Frederick F. Fordon - Public Arbitrator
Norman A. Samson - Non-Public Arbitrator

ConcurringjArbitrgtors: ~_

2510

Paul M. Staychoff, Esq. igniature Dale
Public Arbitratof, Presiding Chair

Froderick F. Fordon Signature Date
Public Arbiralor

i
Norman A./Samson Signature Date

Non-Public:Arbitratos

Date of Samca {For NASD office u=e only)
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Pursuant wlthe pariies” agreement, the Arbitration Panel has aassssed $1,200.00 of the
forum fees \o Menill Lynch Piesce Fenner B Smith.

Fee Summary
Claimants, Kim and Richard Chesbrough, are jointly and severally lable for:

" initlaj Eiling F =$ 375.00
Totat Fess . =$ 375.00
Less|payments =% 157500
Baletnce Refunded by NASD Dispute Resolution : =$ 1,200.00

nespondam. Merrill Lynch Pierce Fenner & Smith, is Iuable for: o

, Memiber Foos . =§ 7,000.00
Foruin Feg_L ‘ , ‘ ‘ =8 '1.200.00
Totdl Fees - . . - ‘ - =% 8,200.00
_L_@:&MM_ ' ——=$§ 700000
Balame Due NASD Dispute Resolution . : =3 1,200.00

' All ba!anceé are payab!e 1o NASD Dispute Resolution and ate due upon recalpt pursuam
to Rule 10330(9) of tha Code. o

ABEH‘RA‘HON pmn;,

Paul M, Stoychoff, Esq. - Public Arblirator, Presiding Chau
Frederick F. Fordoh - Public Arbitrator
“Norman A. Samson - Non-Public Arbitrator

Cuncurringiﬁsrbitratorsi '

Paul M. Stoychoﬂ, Esq
Public Atbiirmon Presiding Chair

Frederick Fi. Fardon Signature Date
Public Arbﬂ:aior A/v\/
b [2yfoy

Normnn A.[Sar Signature Date’
Non-PublIc-tArbnralor

Signature Date

Date of Seivice (Far NASD office use only)




