Stipulated Award
NASD Dispute Resolution

In the Matter of the Arbitration Between:
Name of Claimant

Virgil Barber, on Behalf of His Indnndual
Retirement Account

V3.

Names of Respgndents , : S
Merrill Lynch, Pierce, Fanner & Smith, Inc. and Case Number: 03-05215

Joseph Churchill Wise | E Hearing Site: Houston, Texas
NATURE OF CASE
Customer vs, Membaer Firm and Associated Person

VII’Q!I Barber, on Behalf of His Individual Flettrement Account ("Claimant”) was represented by Herbert E.
Pounds, Jr., Esq., Herbert E. Pounds, Jr., P.C., San Antonio, Texas.

Merrill Lynch, Pierce, Fenner & Smith, Inc. ("Merrill Lynch®) and Joseph -Churchill Wise (“Wise”),
hereinafter collectively referred to as “Respondents,” were reprasented by Jack D. Balflard, Esq., The
Ballard Law Firm, Houston, Texas.

CASE INFORMATION

The Claimant's Statement of Claim was filed on or ebout July 15, 2003. The Submission Agreement of
Claimant was signed on or about July 15, 2003.

The Joint Statement of Answer for Respondents was filed on or about Qctober 17, 2003. The Submission
Agreement of Respondent, Merrill Lynch, Pierce, Fenner & Smith, inc., was signed on or about Qctober
17, 2003. The Submission Agreement of Respondent, Joseph Churchm Wise, was signed on or about
February 25, 2004,

CASE SUMMARY

Claimant asserted the following causes of action: breach of contract, breach of warranty, promissory
estoppel, consumer protection and deceptive trade practices, violation of state securities statutes, violation
of Saction 27.01 of Texas Business and Commerce Code, common law fraud, breach of fiduciary duty,
negligence and failure to supervise. Claimant requested all sums lost in the account, plus additionaily or
aliernatively all lost opportunities, rescission of any or all transactions, plus additionally or alternatively,
statutory damagss, punitive damages, pre-award and pre-judgment interest and costs. The causes of
action relaie to unspecified stocks held in Claimant’s accounts at Merrill Lynch.

Unless specifically admitted in their Answer, Respondents denied the allegations of wrongdoing set forth
in the Statement ol Claim and asserted the following defenses: (i} to the extent Claimant incurred any
damages, such damages were attributable to market conditions and not to any acts or omissions of
Respondents; (i) estoppe! (iii) waiver; {iv) ratification; (v) commercial reasonableness; {vi) assumption of
risks; (vii) limitations; (viii) compliance with Exchange rules and regulations; (ix} laches; (x) failure to
mmgate (i) contributory negligence; and (xii) that an award of punitive or exemplary: damages would be
in violation of the United States and Texas Constitutions. _
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BELIEF REQUESTED
Claimant requested an award in the amount of:

Adtual/CompensatOry Damages $1 00,000.00

Punitive/Exemplary Damages Unspecified
Interest Unspecified
_ Altorneys’ Feas Unspacilied
Other Costs Unspecified
Other Monetary Relisf Unspecified

Respondents requested that the claims esserted against them be demed in their enhrety and that they be
awarded their costs attomeys' fess and expungemant, -

OTHER ISSUES CONSIDERED AND DECIDED

On or about September 18, 2004, Claimant and Respondents reached an agreement to settie the claims
assenied in the arbitration proceeding, and each of the Respundents and Claimant have executed a
General Release and Settliement Agreement.

In light of the settlemant of the claims, Claimant and Respondents request that all claims in this case be
dismissed with prejudice and Respondents request and Claimant has agreed to not oppose the
expungement of Claimant’'s complaint from the CRD record of Joseph Churchill Wise.

This award was prepared, in part, based on a proposed award decument submitted by Respondents.

The parties have agréed that the Award in this matter may be executed in cburiterpart cppieé or that a
handwritten, signed Award may be entered. In either case, the parlies have agreed to receive conformed
copies of the award while the onginal remains on file with the NASD Dispute Resolution (the “NASD").

AWARD

Pursuant to the parties’ agreement, and after considering the parties’ submissions and representations, |
but without making any findings of fact or conclusions of law, the undersigned arbitrators order as follows:

s All claims in this case are dismissed with prejudice pursuant to the parties’ settiement agreement;

2. That other than Forum Fees which are specified below, the partias shall each bear their own costs
and expenses, inciuding attorneys’ fees, incurred in this matter;

3. The Panel recommaends the expungement of all reference to the above-captioned arbitration from
Respondent, Joseph Churchill Wise's, registration records maintained by the NASD Central Registration
Depository (‘CRD"}, with the understanding that pursuant to the NASD Notice to Members 99-09,
Respondent, Joseph Churchill Wise, must obtain confirmation from a court of compatent jurisdiction
before the CRD will execute the expungement directive; and-

4, That any relief not specifically enumerated, including punmve damages and attomeys’ fees, is
hereby denied with prejudice. ‘
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EEES
Pursuant to the Code, the following fees are assessed:
‘Fillng Fees o
. NASD Dispute Resolution, Inc. will retain or collect the non- refundable filing iees for each claim: -

Initial claim filing fes , = $ 225

Member Fees '

Member fees are assessed to each member firm that is a party in these proceedings or ta the member
firm that employed the associated person at the time of the events giving rise to the dispute. In this
matter, the member firm is Merrill Lynch, Pierce, Fenner & Smith, Inc. '

Member Surcharge =$ 1,100

Pre-Hearing Process Fee =% : 750
- Hearing Process Fee =% 1,700

Total Member Fees =$ 3,550

Forum Fees and Assessments '

The Arbitration Panel assesses forum fees for each hearlng sessmn conducted. A I'leanng session s any
meeting between the parties and the arbitrators, including a pre-hearing conference with the arbitrator{s),
that lasts four (4) hours or less. Forum fees assaciated with these proceadings are: '

One (1} Pre-hearing conference session with the Panel @ $?50lsessnon ‘ =% 750
Pre-hearing conference: February 26, 2004 1 session :

~ Total Forum Fees - =% 750
The Arbitration Panel has assessed § 375.00 of the forum fees against Claimant. -

The Arbitration Panel has assessed $ 375.00 of the forum fees jointly and severally against Merrili Lynch
and Wise.

Eee Summary
Claimant, Virgil Barber, be and hereby is liable for:

Initiai Filing Fee =$ 225
Farum Fee =$ 375
Total Fees =§ 600
Less paviments =$1425
Refund Due to Claimant =% 825
Respondent, Merrill Lynch, Pierce, Fennar & Smith, Inc. is solely liable for: 7
Member Fees : =$3550
Total Fees =$3,550
Less payments =$ 3,550
Balance Due NASD Dispute Resolution = .0

Respondents, Merrill Lynch, Pierce, Fenner & Smith, inc. and Joseph Churchill Wise, be and hereby are
jointly and severally liable for: :
Forum Fees : : , =% 375
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Total Fees . . =% 375

Less Payments _ =$ 0

Bealance Due NASD Dispute Resolution, Inc. =% 375
All balances are payable to NASD Dispute Hesolutlon and are due upon receipt pursuant to Rule 10330(g)
of the Code. _ , :

ARBITRATION PANEL -
Howard J. Siegel - Pubfic Arbitrator, Presiding Chair
Charles Chester - Public Arbitrator
Stanley H. Frank — Non-Public Arbitrator
Concurring Arbitrators’ Signatures
/s{ Howard J. Slegel : December 20, 2004
Howard J. Siegel Signature Date
‘Public Arbitrator, F’residing_ Chair '
/s/ Charles Chester . _ Dacember 17, 2004
. Charles Chester Signature Date

.Public Arbitrator
{s/ Stanley H. Frank ' Decembaer 17, 2004

Stanley H. Frank A _ Signature Date
Non-Public Arbitrator

December 20, 2004
Date of Service (For NASD ofiice use only)
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Total Faes - =9 9§75
Less Pavments : — : =§ __0
Balance Due NASD Dispute Resolution, Inc. o =% 875

All bal%nces are payable to NASD Disputa Resolution and are due Upoh rec:ah:t puwmtb Rule 10330(g}
of thy Code

ARBTTRATION PANEL
" Heward J. Siagsl - Public Astirator, Preskding Ghair

Charles Chester - Publia N'bﬂl‘ﬂ‘tnr
Stantey H. Frank — Nom-Public Arbitrator

Iz/zb[oc',z

Signature Date
Charies Chesier ' Signature Date
Public Arbftratar
Stanley H. Frank Signature Date
Non-Public Arbitrator ‘

Date of Service (For NASD oftice use anly)




NASD Dispute Resclution

Arbitration Na. 0305215

Stipudated Award Page 4 ofd
lesaPavpents . =$ 0
Balance Dus NASD Dispute Resolution, ino. c ' =3 378

All balances are payable fo NAST Disputo Resciution and are due uper receipt pursuant to Ruie 10330(0)
of thea Code. '

ABRITRATION PANEC],
' Howard J. Siegel - Public Arbitrator, Presiding Chair
Charles Chester < Publie Arbitrator :

Date of Sendce _(For NASD offics use only)
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Total Fees =g ars
mm . -
Balance DU NASD Diapaio Fiasohalion, Inc. —=F 78
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ARROEATION PANEL
 Howard J, Siaget - Public Arbitrasor, Presiding Chair
Charles Chastar - Pubiic Asbitrator
| Stanley H. Frank — Non-Public Adbirator
Concurring Arbitratary’ Signgtyres

Haoward J. Siegel _ - Bignature Date
Publio Arbitrator, Presiding Chair _

Dato of Barvice (For NASD office use onily)




