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NASD Dlspute Resolutron

In the Matter of the Arbitration Between
Claumant N
Edward S. Hurwitz _ v
and | o " Case Number: 03-05492
» 'Hearing Site: Detroit, Michigan . .
Resgondent . .

B ,. H&R Block Financial Advisors, lnc

and Ben Geller

QTURE OF DISPQTE

Customer v. Member and Associated Person
EPRESE TA ON PA "I“

i -,"‘“Edward S Hunmtz ("Clalmant") was represented by Jarnes R.'Mann, Esq., Bat Harbour,

;"‘f"‘_:"'._:',-"'FIorlda as. of on ofabout October 6, 2004. Michael P. Marsalese, Esq., Marsalese Law
vl Groupy 'PLLC Southfield, Michigan appeared ‘as co—counsel for Claimant on oF aboutJune '

28, 2005.. Claimant was previously represented by Da\nd M. Black, Esq Sommers
Schwartz, S|Iver & Schwartz P.C., Southﬁeld Mu:hlgan from filing until on or about May
13, 2004 : :

H&R Block Finangial Advisors, Inc (“HRBFA ") and Ben Geller ("Geller"), collectively
referred to as “Respondents,” were represented by Donald P. Wray, Jr., Esq., H&R Block
' Financiel‘ Advisors, Inc., Detroit, Michigan.

CASE INFORMATION

The Statement of Cleim was filed on or about July 25, 2003. . The Submission Agreement
of Claimant was signed on or about August 5, 2003.

The Statement of Answer was filed jointly by Respondents on or about August 5, 2004,
ASE SUMMARY '

Claimant asserted the following causes of action: violation of Michigan blue sky laws;
negligence; unsuitability; violation of NASD rules; breach of contract; breach of fiduciary
duty; and chuming. The causes of action related to Claimant's allegation that
Respondents usurped control of Claimant’s brokerage account and embarked Claimant
on a risky, speculative trading strategy using margin, and buying and selling unspecified
“dot com” stocks on a frequent basis.
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Unless specifically admitted in their Answer, Respondents denied the allegations made in
the Statement of Claim and asserted affirmative defenses including the following: the
Statement of Claim failed to state a claim upon which relief may be granted; Cla|mant S
claims are barred by the statute of frauds; Claimant’s claims are barred by laches, waiver,
estoppel and ratification, and economic, industry, corporate and market conditions were -
responsrble for any Iosses

ELIEF REQUESTED
Claimant requested an award in the amount of $300 000.00 i in compensatory damages,

plus punitive damages of $50,000.00, and mterest costs, attorneys fees and any other
refief the arbitrators deemed appropriate. G

Respondents requested that the claims asserted agamst them be dismissed. Addltlonally, .
Respondent Geller requested that all references to this matter be expunged framhis CRD.
records. o ‘ _

OTHER ISSUES CONSIDERED s‘ DECIDED

Respondents did not file' W|th NASD Dispute Resolutron properly executed submissions to
arbitration but are. reqmred to.submit to arbltration pursuant to Rule 10301 ¢f the NASD :
Code of Arbitration Procedure (the "Code") and:having; answered the statement of claim_

~ and appeared at the hearing are bound by the determnnatlon ‘'of the arbitration banel on.all SR

issues submitted.
At the conclusion of C!armaat s case-rn-chref RESpondents orally moved for drsmrssal '
The panel granted the Motion to Dismiss at the heanng

At the hearing, the parties agreed that Respondent Geller's CRD record’ should be
expunged of all references to this matter. -

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. In either case, the parties
have agreed to receive conformed copies of the award while the original remain on file with
NASD Dispute Resolution ("NASD”).

AWAR
After considering the pleadings, the testimony, and the evidence presented at the hearing,
the undersigned arbitrators have decided in full and final resolution of the issues submitted

for determination as follows:

| 1.) Claimant’s claims, each and all, are denied and drsmrssed with prejudice;
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'2) The panel recommends the expungement of aIl reference to the above
o captioned arbitration from Respondent Ben Geller's registration records
- maintained by the NASD Central Registration Depository (“CRD"), with.
- the' understanding that pursuant to NASD Notice to Members 99-09, -
Respondent Geller must obtain confirmation from a court of competent
junsdlctlon before the CRD WI" execute the expungement dlrectlve

3) Other than Forum Fees which are spemﬁed below the parties shall each
bear their own costs and expenses incurred in this matter; and

4.) Any relief not specﬂ" cally enumerated lncludlng punitive damages and S
. attorneys’ fees, is hereby denied w;th prejudlce ‘ ‘

FEES
Pursuant to the Code, the following fees are assessed:
Filing Fees -

“;-NASD Dlspute Resolutlon will retam or collect the non- refundable fi lmg fees for each claim:

¢
v wl'-!

.Inmal clalm ﬂlmg lee

= $ 300 00

Member Fees

Mem.ber,fees are assessed to each member firm that is a party inthese proceedinge orto
the member firm that employed the associated person at the time of the events giving rise
to the dispute. In this matter, the member firm is H&R Block Financial Services, Inc.

‘Member surcharge | =$1,700.00
Pre-hearing process fee =$ 750.00

Hearing process fee" - ' ' - =9$2,750.00

Adjournment Fees

Adjournments requested during these proceedings:

125.00
500.00

March 8-10, 2005, adjournment requested by Respondent HRBFA
June 28-30, 2005, adjournment requested Respondent HRBFA

&
— -k

Three-Day Cancellation Fees

Fees apply when a hearing on the merits is postponed or settled within three business
days before the start of a scheduled hearing session:

Respondents requested that the hearing dates of June 28-30, 2005, ‘
be adjourned on June 23, 2005. = $ 300.00
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Forum Fees and Assessments

The;panel has assessed foru m fees for each hééfin‘g session conducted and. each decision
rendered on a discovery-related motion on the papers. A hearing session is any meeting
between the parties and the arbitrator(s), including a pre-hearing conference, with the

arbitrator, that lasts four (4) hours or less. Fees associated with these proceedings are: ..

Five (5) Pre-hearing sessions with panel x $1,125.00 = $5,625.00
Pre-hearing conferences: June 2, 2004 ~ 1 session’ : L
.. August 16, 2004 - 1 session
~February 7,2005 .. 1 session
June 14, 2005. 1 session
-June 28, 2005 -+ 1 session. .
Two (2) Hearing sessions x $1,125.00 " " - o . = § 2,250.00
Hearing Date: January 10, 2006 2 sessions ;
Total Forum Fees o o =%$7,875.00 .

The panel has ass‘é'S_S.ed"$-3_,93_‘7_-_50.qf the forum .féesg\s'dle‘lly to Edward Hurwitz, . ., . '

The panel has assessféd'-'ﬁs,'_éé?;_ﬁo. of the forum

fees solely.to H&R BIoG
‘Advisors, Inc. ' St N

£ B .
' PR

k Financial

Fee Summary
Claimant, Edward Hurwitz, isliable for: | |
Initial Filing Fee a o =$ 300.00
Adjournment Fee o =% 2.125.00
Three-Day Cancellation Fee =% 200.00
Forum Fees =¢$ 3.937.50
Total Fees: =$ 6,562.50
Less payments . . , =$ 1425.00
Balance Due NASD Dispute Resolution =$ 5,137.50

Respondent, H&R Block Financial Advisors, Inc., is liable for:
Member Fees
Adjournment Fee

Three-Day Cancellation Fee 100.00
Forum Fees _
Total Fees - 9.737.50

| ess payments
Balance Due NASD Dispute Resolution

nijw wlw nonou
aln nlr n
< 00
©
)
~
o
S

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant
o Rule 10330(g) of the Code.
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ARBITR’ATORS S

Stewart C. W Weiner, Esq. - Pubhc Arbitrator, Pres:dmg Chair
Marvin |. Horowitz, Esq. - Public Arbitrator
Peter S. Vlylahb Non-Public Arbitrator

.. s StewartC.W. Weiner, Esq. . " 01/12/06
- Stewart C.W. Weiner, Esq. : " Signature Date

Public Ar.bitrator. Presiding Chair-

/s/ Marvin 1. Horowitz. Esq. L " 04/11/06

Marvin |. Horowitz, Esq. ~ Signature Date - -
Public Arbltrator ‘

""..Signa't‘ure Date - .

011 2/06

Date of Service (For NASD office use only) -
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ARBITRATORS

Stewart C.W. Weiner, Esq. - Public Arbitrator, Presiding Chalr
Marvin |. Horowitz, Esq. - Publlc Arbitrator :
" Peter S. Viviano - Non-Public Arbitratorl |

i 06
_ 1106

: W.Weiner, Esq, .. ~Signature Date
Public Arbltrator, Presiding Chair ' . o

Marvin . Horowltz, Esq. - S '-Signature Date
Public Arbitrator | -

Poter . Viviano . T Signatwe Date. - R
Non-PubllcArbitratorif_'u;-.'-‘-'f‘_“'_'_' e o

Date of Service (For NASQ;pﬂice use only) ’

MADDIN, HAUSER ‘ o &oo2 -



| r et

" ARBITRATQRS
Siewarl C.W. Weiner, Esq. - Publu: Arbi‘lrator. Presiding Chalr
. Marvin 1. Horowm: Esq. - Putlic Arbitrator '
Peter 8, Vividno - Non-Public Arbitrator

cbncurflhg Artitrators:

. _' " . stewartc W. Weiner, Esq. B Signeture Date

P”"/‘%}”’W Pregiding Cheir BT it

Marvin I Horowitz, Esq. o " Bignature Date "
Public Arbitrator - - o '

- ;Peier_s_-._Viviano‘ o . . .:_‘SignmreDste

SR -Non-Pubilic. Arbitrator
" 'Date of Service (For NASD office uss orily) e
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