Award
NASD Dispute Resolution

In the Matter of the Arbitration Between:

Martin J. and Maria C. Duell (Claimants) v. Thomas Morgan Sime and Advest, Inc.
(Respondents)

Case Number: 03-06360 Hearing Site: Buffalo, New York

Nature of the Dispute: Customers v. Member and Associated Person.

REPRESENTATION OF PARTIES

Claimant Martin J. and Marta C. Duell heremafier referred to as “Claimants™: Gerald W,
Dibble, Esq., Dibble & Miiler, PC., Rochester, NY.

Respondents Thomas Morgan Sime (“Sime”) and Advest, Inc. (“Advest™): Paul K.
Stecker, Esq., Phillips Lytle, LLP, Buffalo, NY.

CASE INFORMATION

Statement of Claim filed on or about: August 29, 2003.
Claimant signed the Uniform Submission Agreement: August 13, 2003.

Joint Statement of Answer filed by Respondents on or about: November 26, 2003.
Respondent Sime signed the Uniform Submission Agreement: September 12, 2003.
Respondent Advset signed the Uniform Submission Agreement: October 16, 2003.

CASE SUMMARY

Claimant asserted the following causes of action: aggressive misallocation; malfeasance;
unsuitability; economic duress resulting in signing release and gag order. Claimants’
claim involved class B shares of a Vanguard fund and other unspecified high risk equity
funds. _

Unless specifically admitted in their Answer, Respondents demed the allegations made in
the Statement of Claim and asserted various affirmative defenses.

RELIEF REQUESTED

Claimant requested compensatory damages in the amount of $150,000.00; punitive
damages in the amount of $150,000; attomeys” fees; and costs.
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Respondents requested that the Panel dismiss this claim in its entirety.
OTHER ISSUES CONSIDERED AND DECIDED

On or about August 20, 2003, the Panel held a telephonic conference with the parties to
hear oral arguments on the motion to dismiss filed by Respondents. Afier due
deliberation, the Panel determined to dismiss this matter.

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered.

AWARD

After considering the pleadings, and the testimony and evidence presented at the pre-
hearing conferences, the Panel has decided in full and final resolution of the issues
submitted for determination as follows:

1. Claimant’s claims are dismissed in their entirety.
2. Any and all relief not specifically addressed herein is denied.
FEES

Pursuant to the Code, the following fecs are assessed:

Filing Fees
NASD Dispute Resolution will retain or collect the non-refundable filing fees for each

claim:
Initial claim filing fee =$ 300.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to
the member firm that employed the associated person at the time of the events giving rise
to the dispute. Accordingly, Advest, Inc. is a party,

Member surcharge =$1,700.00
Pre-hearing process fee =% 750.00
Hearing process fee =$2,750.00

Forum Fees and Assessments

The Panel has assessed forum fees for each session conducted. A session is any meeting
between the parties and the arbitrators, including a pre-hearing conference with the
arbitrators, that lasts four (4) hours or less. Fees associated with these proceedings are:
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Two (2) Pre-hearing sessions with Panel @ $1,125.00 = $2,250.00

Total Forum Fees =$2,250.00

1. The Panel has assessed $1,125.00 of the forum fees against Claimant.
2. The Panel has assessed $1,125.00 of the forum fees jointly and severally against
Respondents.

Fee Summary
1. Claimant is solely liable for:
Initial Filing Fee =% 300.00
Forum Fees =$1,125.00
Total Fees =§1,425.00
Less payments =5$1,425.00
Balance Due NASD Dispute Resolution = 000
2. Respondent Advest is solely liable for:
Member Fees = $5.200.00
Total Fees _ = $5,200.00
Less payments = $5,200.00
Balance Due NASD Dispute Resolution =% 000
3. Respondents are jointly and severally liable for:
Forum Fees =851.125.00
Total Fees =$1,125.00
Less payments =§ 000
Balance Due NASD Dispute Resolution =51,125.00

All balances are payable to NASD Dispute Resolutlon aud are due upon receipt pursuant
to Ruls 10330(g) of the Code. - ,
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ABRBITRATION PANET,

istopher . - Public Arbltrator, Presiding Chatrperson
gph I. Hngg.ﬁ P - Publie Arbitator

Rence Marie Rornbaut . Non-Public Arbitrator

undersipned Civil

i mhinm,dohmabyaﬁm.pmmmﬂhrﬁ?hﬂsmoftha )
mpelawmdknlegmlmmghdiﬁmm‘bndhmmdm exccuted this
mstroment is which is my award.

Signature Datz
Ralph L, Halpera, Bsq. Signeturc Date
Public Arbitratar
Remee Marle Rormbaut Signature Date
Non-Public Arbittator

November 3, 2004
Dats of sal:'ls_'ine (Por NASD Diapute Resolution use only)
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: ARBITEATION PANET
Christopher C. Willett, Bsq. - Fublic Arbitrater, Presiding Cheirperson .
Ralph L. Halpem, Esq. - Public Arbitrator

1, the undersigned atbitrator, do hareby affixm, poranmt fo Asticle 7507 of the Civil

Practice Law and Rnles, that ¥ am the individnal deseribed herein and who executed this
ingtrument 13 which is my award.

Chistopitar C. Willott, Bsq, - or——
L. Halperm, ﬁ Signaare Da

Public Artatrator

Fenes Maric Rombant Signature Date

Non-Public Arhitcator

November 3, 2004

‘Date of Service (For NASD Dispute Resolution use only)
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ABBITRATION PANEL,
Christopher C. Willeld, Esg, Public Arhitrator, Presiding Chairperson
Ralph L. Halpern, Bsq . Public Arbitrator

1, the undersigned arbitrator, do hereby affirm, pursuaet to Articls 7507 of the Civil
Practice Law and Rales, that T am the individual described herein and who execated this
instrument ig which is my award.

Christopher C. Willett, Fay. VSignatum Datc
Puablic Athitrator, Presiding Chairperaon.

Ralph 1. Halpem, Esq. Sigpatre Dato
Public Arbitrator

Ay P Rolad
Renee Matie Romhamt Signatre Date
Non-Public Arhitrator

November 3, 2004
Date of Sarvice (For NASD Dispute Resolrtion use only)




