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NASD Dispute Resolution

In the Matter of the Arbitration Between:

Names of the Claimants Case Number: 04-00110

James R. McCullough

Cherryl Anne McCullough

Name of the Respondent Hearing Site: Charlotte, North Carolina

AXA Adwvisors, LLC

Nature of the Dispute: Customers vs. Member.
REPRESENTATION OF PARTIES

Claimants, James R. McCullough and Cherryl Anne McCullough, hereinafter collectively referred
to as “Claimants”, were represented by Philip J. Snyderburn, Esq., Snyderbum, Rishoi & Swann,
Orlando, Florida.

Respondent, AXA Advisors, LLC, hereinafter referred to as “Respondent”, was represented by
Russell A. Divak, Esq., AXA Financial, In¢., New York, New York.

CASFE INFORMATION

Statement of Claim filed on January 7, 2004,

Claimants signed the Uniform Submission Agreement on November 26, 2003.

Statement of Answer filed by Respondent on April 16, 2004.

A representative of Respondent executed the Uniform Submission Agreement on April 8, 2004,

CASE SIIMMARY.

Claimants asserted the following causes of action, among others: fraudulent inducement, breach
of fiduciary duty, negligence, breach of contract, and unsuitability. The causes of action relate to
the purchase of variable annuities and variable life insurance contracts.

Unless specifically admitted in its Answer, Respondent denied the allegations made in the
Statement of Claim and asserted the following defenses, among others: failure to state a claim
upon which relief may be granted, ratification, waiver, laches, estoppel, assumption of risk,
Respondent claims that it acted in good faith, any losses were the result of intervening events,
failure to mitigate, and statute of limitations.
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RELIEF REQUESTED
Claimants in their Statement of Claim requested:
Compensatory Damages $216,076.00
Punitive Damages amount unspecified
Interest amount unspecified
Other Costs ' amount unspecified

Respondent in its Statement of Answer requested that the Statement of Claim be dismissed, and
that the Panel award Respondent costs and attomeys’ fees.

AWARD

After considering the pleadings, the testimony and evidence presented at the hearing, the Panel
has decided in full and final resolution of the issues submitted for determination as follows:

1.

Respondent is liable to and shall pay to Claimants compensatory damages in the amount
of $122,322.00, plus simple interest at a rate of 8% which shall accrue from January 7,
2004 through the date the Award is served;

Respondent is liable to and shall pay to Claimants punitive damages in the amount of
$75,000.00, pursuant to North Carolina General Statutes, Chapter 1D-Punitive Damages;

Respondent is liable to and shall pay to Claimants costs in the amount of $869.11;

Respondent is liable to and shall pay to Claimants reimbursement of the filing fee in the
amount of $300.00;

If Claimants elect to surrender any or all of the variable annuity contracts at issue in this
case to receive the cash value, the “withdrawal charge”, as described on pages 33-34 of
the Prospectus (Respondent’s Exhibit 31) shall not be 1mposed see Exhibit A attached
hereto; :

The parties shall bear their respective costs, including attorneys’ fees, except as Fees are
specifically addressed below; and

Any and all relief not specifically addressed herein is denied in its entirety.
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EEES

Pursuant to the Code, the following fees are assessed:

Filine F 7
NASD Dispute Resolution will retain or collect the non-refundable filing fees for each claim:

Initial claim filing fee =% 300.00
Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the
member firms that employed the associated person at the time of the events giving rise to the
dispute. Accordingly, Respondent is a party.

Member surcharge =$ 1,700.00

Pre-hearing process fee =$ 750.00

Hearing process fee =§ 2,750.00

Total Member Fees =$ 5,200.00
Forum Fees and Assessments

The Panel has assessed forum fees for each session conducted. A session is any meeting between

the parties and the arbitrators, including a pre-hearing conference with the arbitrators, that lasts
“four (4) hours or less. Fees associated with these proceedings are:

One (1) Pre-hearing session with Panel @ $1,125.00 =% 1,125.00
Pre-hearing conference: August 30, 2004 1 session |

. Eight (8) Hearing sessions @ $1,125.00 =§ 9,000.00
Hearing Dates: February 22,2005 2 sessions ‘

~ February 23,2005 2 sessions

February 24, 2005 2 sessions

February 25,2005 2 sessions

Total Forum Fees ' =$10,125.00

The Panel has assessed $10,125.00 of the forum fees to Respondent.

FEE SUMMARY

1. Claimants are jointly and severally assessed and shall pay the following fees:

Initial Filing Fee =8 30000
Total Fees =$ 300.00
Less payments =5 142500

Refund Owed Claimants =% 1,125.00
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2. Respondent is assessed and shall pay the following fees:

Member Fees =§ 5,200.00
Forum Fees =$10125.00
Total Fees = $15,325.00
Less payments =3 520000
Balance Due NASD Dispute Resolution =$10,125.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant to Rule
10330(g) of the Code.

ARBITRATION PANEI
Stephen P. Hoffman, Esq. - Public Arbitrator, Presiding Chairperson
Frank H. Livingston - Public Arbitrator, Panelist

Leslie Robin Berro, CFP _ - Non-Public Arbitrator, Panelist
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Stephen P. Hoffman, Esq, Signature Date
Publie Arbitrator, Presiding Chairpersan
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Stephen P. Hoffman, Esq. Signature Date
Public Arbitrator, Presiding Chairperson
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Public Arbitrator, Panelist
Leslie Robin Berro, CFP Signature Date

Non-Public Arbitrator, Panelist
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