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In the Matter of the Arbitration Between !

Claimants | o l
Robert Barton Ratliff and Vlrglma Dianne Ratllff

1
ot

v. R | | | - 04-00537

Rcspendent y
Bradford A. Gann ‘

- Nature of Dispute: Customers v. Associated Person o o i

‘REPRE

'

‘Robert Barton Ratliff and Virginia Dianne Ratliff (“Claimants”) appe.afed pro se..

‘ -Benson LLP, Denver Colorado

Bradford A. Gann (“Respondent™) was represented by Mlchael S. Freeman Esq., of Fagre &

The Statement of Claim was filed on or about January 27, 2004. The Subrmssmn Agreement of
Claimants was signed on or about January 26, 2004.

The Statement of AnsWer was filed by Respondent, Bradford A. Gann, on or about March 29, 2004.

The Submission Agreement of Respondent, Bradford A. Gann, was signed on or about March 15,
2004.

Claimants filed an Amended Statement of Claim on of about Apﬁl 13,2004.
Claimants filed a Reply to Respondent Gann’s Answer on or about April 20, 2004.

Claimants filed two separate Motions to Submit Additional Evidence into the Exhibits of thelr |
Statement of Claim on or about July 6, 2004.

Respondent filed a Response to Claimants” Motions to Submit Additional Evidence into the Exhibits
of their Statement of Claim on or about July 22, 2004.

Respondent filed a Motion to Dismiss on or about July 8, 2004.

Denver, Colorado




MASD Dispute Resolution
Arbitration No. 04-00537
Award Page 2 of 5.

t

~ Claimants filed a Response in Oppqsition to Respondent’s Motion to Dismiss on or about July 28,
2004. R - '

Claimants asserted causes of action including the following: breach of fiduciary duty, omission of |
facts, misrepresentations and failure to supervise. The causes of action related to Claimants’
allegation that Respondent failed to disclose to them the option of a rollover of their 401k American

. Fund Class A shares to Class A shares at net asset value (NAV) back into American Fund shares. In
addition, Claimants alieged that Respondent failed to disclose or take advantage of breakpoints, and
for purchasing Class B & C shares instead of a NAV transfer of Class A shares. Claimants asserted
that because of these non-disclosures, they suffered losses in their accounts.

Respondent denied the allegations set forth in the Statement of Claim and asserted affirmative
defenses including the following; Claimants failed to state a claim upon which relief can be granted;
Claimants had full knowledge of their accounts, the investments that they made, and the fees
involved; Claimants directed and -agreed with how their accounts were to be invested; the
investments in Claimants’ accounts were made at their express direction, and they are estopped from
asserting that purchases made were inappropriate; C]a1mants were regularly advised of their
investments and the fees associated with them and did not object at any time; and Clmmants cannot
assert claims based on the risks inherentin their investments sinice they made those investments with
full knowledge and information about those risks in exchange for a higher potential rate of return.

Claimants requested an award in the amount of $25,804 in actual damages, plus, inierest, costs,
attorney’s fees and any other relief the panel deemed just and equitable.

Respondent requested that the clalms asserted against him be denied in their entlrety and that he be
awarded his costs and attorneys' fees.

OTHER ISSUES CONSIDERED & DECIDED

On or about July 30, 2004, the arbitrator entered an Order granting Claimants” Motions 10 Submit
Additional Evidence into the Exhibits of their Statement of Claim.

On or about August 9, 2004, the arbitrator entered an Order denying Respondent’s Motion 10
Dismiss.

The arbitrator has made the fo]]owmg Fmdmg of Fact with regard to Clalmants Statement of
Claim: - '
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“It is the finding of this arbi trator that the Respondent had a fiduciary duty to genencal]y inform .
the Claimants of the possibility of an availability of a NAV roll over at no cost if the assets were -
left at the current investment firm. Although others (tax advisor, 401k sponsor) may or may not
have been in a position to advise claimant of the possibility, it does not absolve the Respondent of ,
a fiduciary duty to generically inform potential clients of the possibility of this not uncommon
practice in the industry., Such a duty becomes even more apparent when the availability of a no
cost roll over was clearly stated in the prospectus of the 401k funds being redeemed. The
American Express employee handbook requires the employee to have a thorough understanding of
movement of money from outside specifically mentioning the prospectus of the fund being ~
redeemed and discussions with the company offering the product. The arbitrator also finds that
Respondent did not adequately consult with Claimants regarding the purchase of A, B or C shares
prior to mvestmg in the shares, nor did Respondent point out the alternative availability of break
even commission points when advising the Claimants about dollar averaging investing. Damages
are mitigated somewhat by a “benefit of the bargain” concept There has been no contradictory
evidence indicating that the newly purchased investments did not perform well.” *

The parties have agreed that the Award in this matter may be executed in counterpart copies or that a

handwritten, signed Award may be entered. In either case, the parties have agreed.to receive

~ - conformed copies of the award while the originals remain on file with NASD Dispute Resolution
(“NASD™). '

.'

After considering the pleadmgs the testimony, and the evidence presented at the heanng, ‘the

undersigned arbitrator has decided in full and final rcsolutzon of the issues submitted for

determination as follows

1. Respondent, Bradford A. Gann, is liable for and shalllpay to Claimants, Robert Barton ﬁatiiff '
and Virginia Dianne Ratliff, the sum of Five Thousand Dollars and No Cents ($5 000. 00) in -

compensatory damages;

2. To the extent not specifically awarded or otherwise provided for above, all other claims and

requests for relief by any pany hereto, including punitive damages, are denied with prejudice;
and

3. Other than the Forum Fees noted below, the parties shall each bear all other costs and

expenses incurred by them in connection with this proceeding, including but not limited to
attorneys’ fees. '

EEES

Pursuant 1o the Code, the following fees are assessed:

L]
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Filing Fges

NASD Dispute Resolution will rétain the non-refundable filing feé for each claim: - . .
h . : ’

Initial claim filing fee . S -5 150
Member Fees : | |
Member fees are assessed to each merﬁber firm that is a party in these proceedings or to the member

firm that employed the associated person at the time of the events giving rise to the dlSpute In this
matter, the member firm is American Express Financial Advisors.

M_ember surcharge | _ o ' o | =% 600
Pre-hearing process fee =% 750
Hearing process fee ' I =$ 1,000

Forum Fees and Assessments

The Arbitration Panel assesses forum fees for each hearing session conducted. A h'ealring session is
any meeting between the parties and the arbitrator, including a pre-hearing conference with the
arbitrator, that lasts four (4) hours or less. Fees associated with these proceedings are:

Oné (1) Pre-hearing session with the Chairperson x $ 450 - =% 450
Pr@-heaﬁng conference: 06/09/2004 .' : | 1 sessioﬁ

Two (2) Héaring sessioﬁs with the ;Chairpersbn x $450 | , B _ '=' $ 900
Hearing Dates: . 03!19/2004 2 sessions |

Total Forum Fees ‘ ' | : - $ 17 350

The arbitrator has assessed $ 675 of the forum fees jointly and severally to Robert Banon Ratliff and
Virginia Dianne Ratliff.

The arbitrator has assessed $ 675 of the forum fees to Bradford A. Gann.

- Claimant, Robert Barton Ratliff and Virginia Dianne Ratliff is liable for:

A\
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Initial Filing Fee | | .* =$ 150
Forum Fees , =% 675
Total Fees ' S | =% 825
Less payments | ' =$ 625
Balance Due NASD Dispute Resolution =$ 200
American Express Financigl Advisors, is liable for:
Member Fees ' . : = $2.350
Total Fees ‘ : ' | . =$2,350
Less payments ' ' ' . =% 600
Balance Due NASD Dispute Resolution ' =$1,750"
Respondent, Bradford A. Gann, is liable for: : :
Forum Fees . B =% 675
Total Fees - - =8 675
Less payments L =3 0
Balance Due NASD Dispute Reso]utlon o ' - =% 675

_ All balances are payable to NASD Dispute Resolutlon and are due upon recelpt pursuant to
Rule 10330(g) of the Code of Arbitration

ARBITRATOR

Suanne M. Parro, CPA - Public Arbitrator, Presiding Chair

Arbitrator’s Signature:

Suanne M. Parro, CPA Signature Date
Public Arbitrator, Presiding Chair

%

Date of Service (NASD use only)
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" Jnitial Filing Fee

Eonim Fees - = 5 675
Total Fees 55825
L.g58 payments =5 625
Balence Due NASD Dispute Resolation =§ 200
 American Express Financial Advisors, is liable for;
Member Fees _=§2350
Total Fees ' =% 2,350
$§ DA =3 600
Balance Due NASD Dupute Resolution - .=81,750
Respondent, Brudford A. Gann, is Hable for: |
Forum Fees . ' =8 618
Less payiments R =5 0
Balance Due NASD Disputs Resolution = S 675

All balances are payable to NASD prute Resolution aml are due upon recelpx pnrsuam to

Rule 10330(g) of the Code of Arbitration .

Suanne. M. Parco, CPA - Public Arbitramor, Presiding Chair . -

Asbitrator's Signatute:

2.0’

"“Suanne M. Parra, CPA

Public Arbitrator, Presiding Chair

G fe St

Date of Secvice (NASD use only)
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. Signature Datwe: .
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