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Customer v. Member Firm and Associated Person

OF

Claimant Kim Eckis Andre, hereinafter referred to as "Claimant": Richard H. Elliot, Esq., of the
Law Offices of Richard H. Elliot, located in Dallas, Texas.

Respondents Bane of America Investment Services, Inc. ("Bane of America") and Michael Dennis
Degolier ("Degolier"), hereinafter collectively referred to as "Respondents": Jim Parker, Esq. of
the firm of Kuperman, Orr, Rial & Albers, located in Austin, Texas.

Statement of Claim filed: February 18, 2004.
Claimant signed the Uniform Submission Agreement: February 12, 2004.

Statement of Answer filed by Respondents on: May 19, 2004.
Both Respondents signed the Uniform Submission Agreement: May 10, 2004.

Claimant asserted the following causes of action: breach of fiduciary duty; breach of contract;
common law fraud and misrepresentation; violation of the Texas Securities Act; liability under
the Texas Business and Commerce Code; negligent misrepresentation; negligence; unsuitability;
failure to supervise; violation of the Texas Deceptive Trade Practices Act; and control person
liability under the Texas Securities Act. The causes of action related to Claimant's investment in
a variable annuity and several aggressive growth mutual funds.

Unless specifically admitted in their Answer, Respondents denied the allegations made in the
Statement of Claim and asserted the following defenses:
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1 . The claims are barred by the applicable statute of limitations;
2. The Claimant has failed to mitigate her damages;
3. There is a lack of causation because the Claimant's damages, if any, were the

result of conscious decisions made by her, not the conduct of anyone else;
4. The Claimant has ratified the transactions in the account by accepting their benefit

and not complaining until after the market went against her.

Claimant requested:
Compensatory Damages $ 77,000.00
Punitive Damages To be determined by the Arbitrators
Interest Pre-and post-award
Attorneys' Fees Reasonable fees
Other Costs Unspecified
Other Monetary/Non-Monetary Relief if any: As the panel deemed just and proper.

Respondents requested that the Claimant take nothing, that they recover their costs, and for all
additional or alternative relief to which it may be entitled.

After considering the pleadings, the testimony and evidence presented at the hearing, the Panel
has decided in full and final resolution of the issues submitted for determination as follows:

1. Respondent Bane of America Investment Services, Inc. is liable for and shall pay to
the Claimant, Kim Eckis Andre, the sum of $27, 284.00 as compensatory damages;

2. The claims against Michael Dennis Degolier are dismissed and denied in their
entirety;

3. The parties shall bear their own costs of arbitration, including any attorneys' fees,
except for those sums specifically enumerated herein; and,

4. Any and all relief not specifically addressed herein, including punitive damages, is
denied.

Pursuant to the Code, the following fees are assessed:

Filing Fees

NASD Dispute Resolution will retain or collect the non-refundable filing fees for each claim:

Initial claim filing fee = S 225.00

TVTpmher Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the
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member firm that employed the associated person at the time of the events giving rise to the
dispute. Accordingly, Bane of America Investment Services, Inc. is party and the following
member fees are assessed:

Member surcharge *= $ 1,100.00
Pre-hearing process fee = $ 750.00
Hearing process fee = $ 1,700.00

Adjournment Fees

Adjournments granted during these proceedings for which fees were assessed: None.

Fees and Assessments

The Panel has assessed forum fees for each session conducted. A session is any meeting between
the parties and the arbitrator(s), including a pre-hearing conference with the arbitrator(s), that
lasts four (4) hours or less. Fees associated with these proceedings are:

One (1) Pre-hearing session with Panel @ $750.00 = $ 750.00
Pre-hearing conferences: August 16, 2004 1 session

Five (5) Hearing sessions @ $750.00 = $ 3,750.00
Hearing Dates: February 8, 2005 2 sessions

February 9, 2005 2 sessions
_ : _ February 10., 2005 7. sessions _
Total Forum Fees - $ 4,500.00

The Panel has assessed $1,500,00 of the forum fees to Claimant Kim Eckis Andre and $3,000.00
of the forum fees to Respondent Bane of America Investment Services, Inc.

Claimant Kim Eckis Andre is solely liable for:

Initial Filing Fee
Fonim Fees
Total Fees
T,esspavments
Balance Due NASD Dispute Resolution

= $ 225.00
= $1 son on
= $1,725.00
= G 975 _00

= $ 750.00

Respondent Bane of America Investment Services, Inc. is solely liable for:

Member Fees = $ 3,550.00
Fonim Fees = $ 3,000.00

Total Fees = $ 6,550.00
T.ess payments \ =$3^5000

Balance Due NASD Dispute Resolution = $ 3,000.00
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All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant to Rule
lQ33Q(g)oftheCode.

George Andrew Fstt, J.D. - Public Arbitrator, Presiding Chairperson
Deplores K* P.ogers - Public Arbitrator

Simean it Tnrttcr - Non-Publio Arbitrator

r*«iir]ijrrinp

George Andrew Piatt, JD.
Public Ajbitratora Presiding Chairperson

H,
Signature Date

Dolores R, Rogers
Public Arbitrator

Signature Date

Simeon R, Trotter
Noti-Public Arbitrator

Signature Date

Date of Service (For NASD Dispute Reso'lution ofrlce use only)
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All balances arc payable to NASD Dispute Resolution and are due upon receipt pursuant to Rule
10330(s)oftheCodfl.

_A_nRTTTU ATIOM

George Andrew Piatt. ID. - Public Arbitrator, Presiding Cboiipcnon
Dc1 lores R. |;ogera - Public Arbitrator

Simeon It Trdttor - Non-Public Aibitwtor

George Andrew Plate, J.D.
Public Arbitrator, Presiding Chairperson

Dolores R. Rogers
Public Arbitrator

Signature Date

Date

Simeon R. Trotler
Non-Public Arbitrator

Signature Date

Dato of Service (For NASD Dispute Resolution office use only)
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All balances are payable to NASD Dispute? Resolution and are due upon receipt pursuant to Rule
1033Q(g)oftheCpdk

PANEL

Gouge Andrew p;att, m - Public Arbitrator, Presiding Chairperson
Dolores R- Rogcn - PubHp Aibitrator

, Tmttcr • Ncm-Publjc Arbitrator

Concurring Arhftratnr<i? Si

George Andrew Platt, J.D.
Public Arhitrfttor,, Presiciing Chwrpereon

Signature Date

Dolores R, Rogers
Public AT]

SimeoaR, Trotter
Non-Public Arbitrator

Signature Date

Signature Dote

Date of Service (For NASD Dispute Reso'lution office use only)


