AWARD :
NASD Dlspute Resolutlon

In the Matter of the Arbitration Between

‘Names of Claimants
David and Mary Monk
and S Case Number; 04-03413

Hearing Site: Houston, Texas
Names of Respondents

Mutual Service Corporation and
Richard William Conlin '

NATURE OF DISPUTE

Customers v. Member Firm and Associated Person
REPRESENT N PAR

David and Mary Mb’nk ("Claimants®) were represented by Gary F. Cerasuolo, Esq., Smith
& Cerasuolo, LLP, Houston, Texas. :

Mutual Setvice Corporation ("Mutual Semce")was represented by Jason Graham, Esq,,
Fletcher & Springer, LILP, Houston, Texas.

Richard Wiiliam Conlin ("Conlin®) of Houston, Texas, did not make an appearance.

CASE INFORMATION

The Statement of Claim was filed on or about May 10, 2004. The Submission Agreement
of Claimants, David and Mary Monk, was signed on or about May 7, 2004.

Statement of Answer and Motion to Dismiss was filed by Respondent, Mutual Service
Corporation, on or about July 6, 2004. The Submission Agreement of ReSpondent Mutual
Service Corporation, was signed on or about May 21, 2004.

On or about October 28, 2004, Claimants filed thenr Response to Mutual Service's
Moation to Dismiss.

On or about November 12, 2004, Mutual Service filed a Reply Brief in Support of the
Mation to Dismiss and a Motion for Sanctions.
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On or about December 2, 2004, Clalmants filed a Supplemental Response to Mutual
Service's Motion to Dismiss.

CASE SUMMARY

Claimants asserted the following causes of action: breach of contract, negligence, failure
to supervise, breach of fiduciary duty, misrepresentation, omission of facts and suitability.
The causes of action relate to the recommendation and purchase of Class A Limited
Liability Company units in Fields Field, LLC.

Unless specifically admitted in its Answer, Respondent, Mutual Service, denied the
allegations made in the Statement of Claim and asserted affirmative defenses including the
followmg each and every claim and cause of action asserled or alleged by the Claimants
is barred by statutes of limitations and/or by laches; and Clalmants failed to mltigate their
damages.

gE_L_I'EF REQUESTED
Claimants requested an award in the amount of:
Actual/Compensatory Damages $80,000.00
Punitive/Exemplary Damages $20,000.00
Attomeys’ Fees Unspecified
interest _ Unspecified
Other Costs Unspecified
Other Monetary Relief Unspecified

Respondent requested that the claims asserted against it be denied in their entlrety and
that it be awarded its costs and attorneys’ fees. :

OTHER ISSUES CONSIDE DECIDED

Upon review of the file and the representations made byfon behalf of the Claimant, the
-undersigned arbitrators have determined that Respondent, Richard William Conlin, was not
properly served with the Statement of Claim pursuant to Rule 10302 and Rule 10314 of the
NASD Code of Arbitration Procedure (the "Code"). The undersigned arbitrators have also
determined that Respondent, Richard William Contin, had not received due notice of the
hearing as required under Rule 10315 of the Code and that arbitration of the matter would
not proceed against Respondent Richard William Conlin. '

On or about December 15, 2004, the Panel denied Mutual Service’s Motion for Sanctions.
In addition, the Panel granted Mutual Service’s Motion to Dismiss without prejudice.




NASD Dispute Resolution |
Arbitration No. 04-03413
Award  Page3of§

During the Jahuary 24, 2005, p'rehearlng conference, Claimants’ counsel made an oral
Motion to Dismiss Respondent Conhn without prejudice. The Panel granted Claimants'
Motion. . :

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. In either case, the parties
have agreed to receive conformed copies of the award while the original(s) remain on file
with NASD Dispute Resalution ("NASD").

AWARD

- After considering the pleadings, the testimony, and the evidence presented at the
prehearing, the undersigned arbitrators have decided in full and final resolution of the
issues submitted for determination as follows:

1.} Claimants’ claims, each and all, are hereby dismissed without prejudice; .

2}  Otherthan Forum Fees which are specified below, the parties shall each
bear their own costs and expenses incurred in this matter; and

3.) . Any relief not specifically enumerated, including punitive damages and
attorney fees, is hereby denied with prejudice.

FEES

Pursuant to the Code, the following fees are assessed:

Filing Fees

NASD Dispute Resalution wAIII retain or collect the non-refundabile filing fees for each claim:
Initial claim filing fee | | =$ 225.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to
the member firm that employed the associated person at the time of the events giving rise
to the dispute. In this matter, the member firm is Mutual Service Corporation.

Member surcharge =$ 1,100.00
Pre-hearing process fee =$ 750.00
Hearing process fee =$1,700.00
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Forum Fees and Assessments

The Arbitration Panel assesses forum fees for each hearing session conducted. A hearing
session is any meeting between the parties and the arbifrators, including a pre-hearing
conference with the arbitrators, that lasts four (4) hours or less. Fees associated with
these proceedmgs are: .

Three (3) Pre-hearing sessions with Panel x $750.00 : - =$2,250.00
Pre-hearing conferences: October 25, 2004 1 session

December 3, 2004 1 session

January 24, 2005 1 session

Total Forum Fees = $2,250.00

- The Arbitration Panel has assessed $1,500.00 of the forum fees, jointly and Severally, to
David and Mary Mank, : _

The Arbitration Panel has assessed $750.00 of the forum fees to Mutual Service
Corporation.

Eee Summary
Claimants, David and Mary Monk, are jointly and severally liable for:
Initial Filing Fee 225.00
Forum Fees 1.500.00
Total Fees

Less payments
Balance Due NASD Dispute Resolution
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Respondent, Mutual Service Corporation, is liable for:

Member Fees 7 . =$3,550.00
Forum Fees =% 750.00
Total Fees - : = $ 4,300.00
Less payments = $ 1,850.00
Balance Due NASD Dispute Resolution , =$2,450.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant
to Rule 10330(g) of the Code.
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ARBITRATION PANEL

- Shemry R. Wetsch, Esq. - Public Arbitrator, Presiding Chair
’ - Royal B. Lea, I - Public Arbitrator

Gary D. Danna - Non-Public Arbitrator
Concurring Arbitrators: |

Is! Sherry R. Wetsch, Esq. | January 24, 2005

Sherry R. Wetsch, Esq. Signature Date
Public Arbitrator, Presiding Chair _

/s/ Royal B. Lea_ lll January 24, 2005
Royal B. Lea, 1l : . Signature Date
‘Public Arbitrator

Is/ Gary D. Danna , : January 25, 2005
Gary D. Danna | Signature Date

Non-Public Arbitrator

January 25, 2005

Date of Service (For NASD office use only)




N Il M L
l i |
o : a
o . i P
HASD Diapute Resobstion : [ { y
Arhraton No. 04-33413 b 3 4
Awgd Pagu8cf8 — ! '
: i
1
Sheny R. Wetscﬂ, Esq. - Public Arbitralfor, PreskiingtCHialr
Fﬂ:yal £.:Lea, lll - Public Afpitrator
Gany D.[ Dnnna Non-Publlc Ii rhitrator | §
| { |
| i | S PSS
' I SignaturelD '
Public Arbitrator, Proslding Ghaiq ‘ | |
1 P
Royal B.Lea, HI ! i SignaturelDshe
Public Amitrator ; 3
| . .
Gary D. Danna ‘ SlgnaturofDate
Non-Pubiic Arbitrator ) _

] i

Daile of Service (For NASD &ﬁ# usa only)

ot
.

{ !
! ,
Co {
! ! $
: i !
|
N l% ]
P ! 4
b ! '
[ 5 ]
1 4 b
| |
| i
: i
L ! |
i b J
f | " ;
[ i :
. i ;
P 51 N
i




. NASD Divputs Asealnioh . 4
Amitraion No, 0405418 | ]
Award _ Page 5 of§ 4

| B NP
. o ] : ' . »
Sherry R, WelscH, Eeq. - Public Arbitrator, PresidingfCralr
Royal B.iLea, 1 - Public Afbi ator | -

- Gasy D! Dénna - Non-Public frbitrator i
= |
Concurring Arbitrators; i ;

, . f n

Sherry R. Wotsch, Esq, ) R

Publie Arbitratgr, Prasi % ! H

/ p : A?Z i

I|B. Lea, lI | 1"

Public Arbitrator i ! i

GGary D. Danna 1
Non-Public Arbitrator :
i

Date of Service {For NASD étfich Use only)

) '. |
’ 1 +
I [
; - ;
i ' 1 .
i :
| : :
!' 2 ;
: ‘ !
i i ! : ‘I

N t '
;A i
) , [
|-] .

]

| '




[ 1
] !
N ' : :
MNASD Dispuis R-esolu"llon : N t
Atblraton No. 0403413 I .{ ]
Awerd  FPagu 5 of5
H

! . .

i AHBIT_B_ ATION vmﬂg : g

Sherry R. Weﬁscﬂ ESq ~ Public Arbitrator, Premding’c.ﬁ'alr
- Rbyai B, Lea, Ill - Public Afhivator ' { - - :
Gaiy D} Dénna - Non-Public jArbitrater | ' ; .

- |

Cbncﬂmng Arbitrators: i f

i S : |
Sherry R. Wetsch, Esq. . , i Signaturelbate
Public Arbitrator, Presiding Chaif N

]
| 1]

|
Royal B. Lea, |l

Signature{Date
Publ]ﬁbih% -
- E W /- 9.1—;2005-
Gary’D. Danha : 1 SignaturefDate -
Non-Public Arbitrator ‘

et Wi e

N - |

Date of Service (For NASD offics uss only) ;

J— . —p—--




