Award
NASD Dispute Resolution

In the Matter of the Arbitraticn Between:

Names of the Claimants Case Number: 04-04206

Dr. Phillip Eliman

Marilyn Ellman

Name of the Respondent Hearing Site: Boca Raton, Florida
Morgan Stanley DW, Inc. d/b/a

Morgan Stanley

Nature of the Dispute: Customer vs. Member.
REPRESENTATION OF PARTIES

For Dr. Phillip Ellman and Marilyn Ellman, hereinafter collectively referred to as “Claimants”™:
Eric M. Norstedt, Esq., Law Offices of Eric Norstedt, P.A., Fort Lauderdale, Florida.

For Morgan Stanley DW, Inc. d/b/a Morgan Stanley, hereinafter referred to as *“Respondent”:
Todd A. Zuckerbrod, Esq., Greenberg Traurig, P.A., West Palm Beach, Florida.

CASE INFORMATION

Statement of Claim filed on or about: June 5, 2004.

Claimants signed the Uniform Submission Agreement: May 27, 2004.

Statement of Answer and Defenses and Motion for a More Definite Statement filed by
Respondent on or about: August 27, 2004,

Respondent did not file an executed Uniform Submission Agreement.

Response to Respondent’s Motion for a More Definitive Statement filed by Claimants on or
about: September 27, 2004.

CASE SUMMARY

Claimants asserted the following causes of action: 1) vicarious and principal hability; 2)
negligence; 3) gross negligence; 4) fraud; 5) negligent misrepresentation and omissions; 6}
fraudulent negligent concealment and fraudulent negligent inducement; 7) negligent and reckless
supervision; 8) breach of fiduciary duty; 9) breach of contract; and, 10) violations of statutory
law and the rules and regulations of the NASD. The causes of action relate to the investments in
unspecified technology stocks as well as bond funds and an annuity in Claimants’ accounts. -

Unless specifically admitted in its Answer, Respondent denied the allegations made in the
Statement of Claim and asserted various defenses.

RELIEF REQUESTED

Claimants requested: 1) compensatory and rescissionary damages of between $100,000.00 and



NASD Dispute Resolution
Arbitration No. 04-04206
Award Page 2 of 4

$500,000.00; 2) unspecified punitive damages; 3) interest; 4) costs; 5) attorneys’ fees; and, 6)
such other relief as the undersigned arbitrators (the “Panel”) deem fair and reasonable.

Respondent requested that the Panel dismiss the Statement of Claim.

OTHER ISSUES CONSIDERED AND DECIDED

Respondent did not file with NASD Dispute Resolution a properly executed Uniform
Submission Agreement but is required to submit to arbitration pursuant to the NASD Code of
Arbitration Procedure (the “Code™) and, having answered the claim and appeared through
counsel at the hearing, is bound by the determination of the Panel on all issues submitted.

On or about October 6, 2004, the Panel denied Respondent’s Motion for a More Definitive
Statement.

During the evidentiary hearing, Respondent made an ore tenus Motion to Dismiss. The Panel
denied the Motion.

The parties agreed that the Award in this matter may be executed in counterpart copigs or that a
handwritten, signed Award may be entered.

AWARD

After considering the pleadings, the testimony and evidence presented at the hearing, and the
post-hearing submissions (if any), the Panel has decided in full and final resolution of the issues
submitted for determination as follows:

Claimants’ claims are dismissed, with prejudice, in their entirety.

Any and all claims for relief not specifically addressed herein, including Claimants’ request for punitive
damages, are denied.

ES

i—

Pursuant to the Code, the following fees are assessed:

Filing Fees
NASD Dispute Resolution will retain or collect the non-refundable filing fees for each claim:
Initial claim filing fee =8 300.00

Member Fees

Member fees are assessed to cach member firm that is a party in these proceedings or to the
member firm that employed the associated person at the ime of the events giving rise to the
dispute. Accordingly, Respondent is a member firm and a party.

Member surcharge = $1,700.00
Pre-hearing process fee =$ 750.00
Hearing process fee = $2.750.00

Total Member Fees = $5,200.00
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Adjournment Fees
Adjournments granted during these proceedings for which fees were assessed:

There were no adjournment fees assessed during these proceedings.

Thyee-Day Cancellation Fees
Fees apply when a hearing on the merits is postponed or settled within three business days before
the start of a scheduled hearing session:

There were no three-day cancellation fees assessed during these proceedings.

Injunctive Relief Fees
Injunctive relief fees are assessed to each member or associated person who files for a temporary

injunction in court. Parties in these cases are also asscssed arbitrator travel expenses and costs
when an arbitrator is required to travel outside his or her hearing location and additional

arbitrator honoraria for the hearing for permanent injunction. These fees, except the injunctive
relief surcharge, are assessed equally against each party unless otherwise directed by the Panel.

There were no injunctive relief fees assessed during these proceedings.

Fornm Fees and Assessments

The Panel has assessed forum fees for cach session conducted. A session is any meeting
between the parties and the arbitrator(s), including a pre-hearing conference with the
arbitrator(s), that lasts four (4) hours or less. Fees associated with these proceedings are:

One (1) Pre-hearing session with a single arbitrator @ $450.00/session =$ 450.00
Pre-hearing conference: April 20, 2005 1 session
One (1) Pre-hearing session with Panel @ $1,125.00/session =$1,125.00
Pre-hearing conference: October 25, 2004 1 session
Seven (7) Hearing sessions @ $1,125.00/session = $7,875.00
Hearing Dates: July 20, 2005 2 sessions

July 21, 2005 2 sessions

July 22, 2005 3 sessions
Total Forum Fees = $9,450.00

The Panel assessed forum fees of $4,725.00 to Claimants, jointly and severally.
The Panel assessed forum fees of $4,725.00 to Respondent.

Administrative Costs

Administrative costs are expenses incurred due to a request by a party for special services
beyond the normal administrative services. These include, but not limited to, additional copies
of arbitrator awards, copies of audio transcripts, retrieval of documents from archives,
interpreters, and security.

There were no administrative costs assessed during these proceedings.
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Fee Summary

Claimants are jointly and severally liable for:
Initial Filing Fee =$ 300.00
Forum Fees =% 4,725.00
Total Fees =$ 5,025.00
Less payments =$1,425.00
Balance Due NASD Dispute Resolution =$3,600.00

Respondent is solely hable for:
Member Fees =$5,200.00
Forum Fees =3$4.725.00
Total Fees =§$ 9,925.00
Less payments =§ 7.950.00
Balance Due NASD Dispute Resolution =$1,975.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant (o Rule

10330(g) of the Code.

ARBITRATION PANEL

Robert J. Saex -
Don R, Harris -
Bernard (Bob) L. Loring -

Concurring Arbitrators® Signatures

/s/
Robert J. Saex
Public Arbitrator, Presiding Chairperson

/sl
Don R. Harris
Public Arbitrator

s/
Bernard (Bob) L. Loring
Non-Public Arbitrator

July 29, 2005

Public Arbitrator, Presiding Chairperson
Public Arbitrator
Non-Public Arbitrator

Signature Date

Signature Date

Signature Date

Date of Service (For NASD Dispute Resolution office use only)
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Claimants are jointly and severally lisble for:
Initial Filing Fee =$ 300.00
Forum Fees =$ 4,725.00
Total Fees . = § 5,023.00
Less pgyments =3 142500
Aalance Due NASD Dispute Resolution = § 3,600.00
Respondent is solely liable for:
Member Fees =$ 5,200,040
Forum Fees =34725.00
Total Fees =§ 9,925.00
Less payments =3 795000
Balance Due NASD Dispute Resolution =§ 1,975.00
All balances are payable to NASD Dispute Resaliztion and are due upon receipt pursuant to Rule
10330(2) of the Code.
ARBITRATION PANEY,
Rabert J. Seex - Public Arbitrator, Presiding Chairperson
Don R. Harris - Public Arbitrator
Bemnard (Bob) L. Loring . Non-Public Arbitrator
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Robert ], Saex SE% Date
Publio Asbitrator, Presiding Chairperson
Don R. Hatris _ Signature Date
Public Arbitrator
Bernard (Bob) L. Loring Signature Date

Non-Publio Arbitrator

Date of Service (For NASD Dispute Resclution office use only)
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Fee Sumrmary

Claimants ars jolntly and severally linble for:
Intial Filing Fee =§ 300.00
Forum Fogs =
Total Fesa . = § 5,025.00
assn pavments = § 1.425.00
Balance Dus NASD Dispute Resolution =1 3,600.00

Reapondent is solely liable for; '
Member Fees =$ 5,200.00
Forum Feee. = ]
Total Fees = § 9,925.00
Less payments =3 7.950.00
Balance Due NASD Dispute Resolution =$ 1,975.00

All balances are paysble to NASD Dispute Resolution end are due upon receipt pursuant to Rule
10330(g) of the Cods,

ARBITRATION PANKEL
RobertJ, Saex - Public Arbitrator, Presiding Chairperson
Don R. Harris - Public Arbitrator
Bernard (Bob) L. Loring - Non-Public Arbitrator

Signature Date

Sz

Bernard (Bob) L. Loring Signature Date
Non-Public Arbitrator

Date of Service (For NASD Dispute Resolution office use only)
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Clairants wre jointly and severally Habis for

Intigl Filing Fee =% 30000
Forym Feeg =$4,725.00
Totsd Fees =% 5 025.00
LS55 pRYInEnis. =%3 42500
Balance Due NASD Dispate Resoiution =5 3 500.00
Respondent iz splaly Heble for :
Membier Fees =5 §,200.00
Fonum Fess =34 73580
Total Fezs =% 992509
Less peviments =8 7.950.00
Balance Dus NARD Dispute Resolution =§ 1,97580

Ait belaneer pre payeble fo WASE Dispule Resabution and e due upon recsipt pursuant o Rule
10330(g) of the Code.

Rabert 1, Baex - Public Arbitater, Presiding Cheirperaon
Bow B, Hatrls . Pubslic Arbitraior
Bernard (Bob} L. Loring - Mom-Public Arbitrstar

Robert 1. Baex Signeturs Dete
Public Arblérator, Presiding Chalrperson

Don R, Harrde Signatury Daze
Public Adiogior
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