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Stipulated Award
MASD Dispute Resalution

Tn the Matter of the Arbiration Between,

Vinay and Nehaben Patel, Claimants Case Number: 04-04793
v. Hearing Site: Indianapolis, Indiana

Max International Broker-Dealer Corporation, Sandeep Bardia,
Eton Chan, Niget Allister Gilbert and David Scott Isolano,
Respondents.,

NATURE OF THE DISRUTE.

Customer vs, Member Firm and Associated FPersons

Vinay and Nehaben Patel (the "Patels”), hereinafter collectively referred to as “Claimants™
Timothy Feil, Esq. of Finkelstein & Feil, LLP, located in Garden Cily, New York,

Respondent, Max international Broker-Dealer Corporation  (*MAXI™), hereinafter referred to as
"Respondent MAXY". Stephen S. Lux, Esq. of Shustak Jalil & Heller, located in San Diego,
California. Mr. Lux withdrew as counsel for MAX! on May 1%, 2005. Mr. Lux then re-filed his
appearance for MAX| on October 13, 2005.

Respondents, Eton Chan ("Chan”), Nigel Allister Gilbert ("Gilbert”) and David Scott Isolano
("1solano”), all appeared pro se,

Respondent, Sandeep Bardia ("Bardia"), did not file an appearance in this matter.

CASE INFORMATION

Statement of Claim filed on or about: July 7, 2004
Claimants, Vinay and Nehaben Patel, jointly signed the Uniform Submission Agreement: June
30, 2004

Statement of Answer and Counterclaim filed by Respondent, Max Iniernational Broker-Dealer
Corporation. on or about: August 9, 2004
MAX] signed the Uniform Submission Agreement: August 24, 2004

Statement of Answer filed by Respondent, Eton Chan, on or about: August 9, 2004
Chan signed the Uniform Submission Agreement: August 24, 2004

Statement of Answer filed by Respondent, Nigel Allisler Gilbert, on or about: August 20, 2004
Gilbert signed the Uniform Submission Agreement: August 10, 2004

Statemenl of Answer filed by Respondent, David Scoll Isolano, on or about: August 9, 2004
Isolano signad the Uniform Submission Agreement: August 23, 2004
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Respondents, solano, Chan and Glibert, each filed a Molion to Dismiss on November 1, 2004,
Claimants filed a response to Respondents’ motion on November 29, 2004,
Respondents filed a Reply to Claimanis' response on December 8, 2004.

Respondent Gilbert filed an individual Motion to Dismiss on January 7, 2005.
Claimanis filed a response on April 18, 2005.

Respondent Bardia did not file a Statement of Answer or a signed Uniform Submission
Agreement.

CASE SUMMARY

Claimants asserted the following causes of action: misrepresentation, fraud, unsuitability, breach
of fiduciary duty, chuming and failure to supervise. The causes of action relate to various stocks
including, Sirius Satellite Radio, Inc., Genta, Inc.com and Delta Airlines.

Unless specifically admitted in its Answer, Respendent MAXI denied the allegations made in the
Statement of Claim and asserted the following defenses:

1. Claimants were full advised of the relative risks inherent in margin trading, oplions
trading, in the investments made in the account, and knowingly chose o assume those
risks.

2. Claimants by their own actions or inactions, are barred from recovery based on their own
negligence, contributory negligence or comparative negligence.

3. Claimanis’ alleged damages were proximately caused by Claimants.

4. Al lransactions effected in Claimanis’ account were thoroughly discussed with
Claimants, were authorized by Claimants, to cost to transact, dollar size, and return were
in the control of the Claimants and the transactions were done for the sole purpose of
benefit to the clients.

5. By Claimants' numerous discussions with Respondent, Claimants’ authorization and
instruction to proceed with transactions at issue, Claimants' failure to complain after
receiving confimations and statemenis, viewing their account through Respondents’
website, and their failure o follow advice, which would have mitigaled possible iosses,
Claimants have ratified and approved the subject transactions.

6. The Statement of Claim and the aflegations made therein are bamed by equitable
doctrines of waiver, unclean hands, estoppel!, {aches, release and accord and
satisfaction.

7. No misrepresentationis or omissions of a material fact have ever been made by
Respondent or its representatives concerning the investment transactions at issue in this
proceeding. Moreover, Claimants were thoroughly advised of all pertinent aspects of the
investment transactions.

8. There was no intent by Respondent to defraud Claimants, nor any reckless disregard of
the financial conseguences to Claimant, in connection with any of the transactions at

issue.

9. Any recommendations were made in good faith and are not actionable as a matter of
law.

10, Claimants' losses were a direct result of Claimants’ decision to ighore the advice of his
broker.

11. Extraordinary market conditions and events nol caused by or in control of Respondent
gxisted to cause certain losses that have besn alieged by Claimants.
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12. As a matter of law, Claimants have failed 10 state any valid ¢laim upon which selief can
be granted and is not entitled to recover for any of the alleged losses and damages
asserted.

13. No private right of action exists for a violation of rules of any exchange or other
regulatory authority, nor does a private right of action exists for the violation of Max
International policy or procedure.

14, All common law tort claims asserted in Statement of Claim are barred by the economic
loss doctrine.

15. The claims set forth in the Stalement of Claim are bharred in whole or in parl by
applicable statutes of limitations and NASD rules.

16. As a matter of law, Claimant is precluded from any recovery of punitive damages in this
proceeding.

17. At all relevant times, Respondent had reasonable and adequate supervisory procedures
for ite, account execytives which it reasonably and diligently implemented and followed,

18. All the transactions, which Respondent eiffected in Claimants' account, were suitable for
Claimants' investment abjeclives and financial status and were entirely consistent with
the financial goals expressed by Claimant.

19, The ailleged damages for which Claimant seeks to hold Respondent liable were
proximately caused by Claimants' own failure o use reasonable means ta properly
mitigate darnages.

20. Claimants have waived any objections to the subject matter transactions, their suitability,
or authorizations or any alleged loses therefrom, and should be estopped from asserting
any claims regarding them at this time,

21, Claimants are bound by their signature, by the representations made, and the directions
Claimants gave in completing Claimants' customer account agreement, margin
agreements, option agreements, and account documentation on behalf of Max
International Account Nos. 13931744 and 1392164,

22. Claimants are bamed from recovery by doctrine of in pari delicto.

23. Claimanis are not entitled to recovery against Respondent because at all times
Respondent acted in good faith and exercised reasonable diligence.

24. Claimants’ losses were proximately caused by their own decisions, conduct andfor
negligence.

25, Claimants, by making allegations in their clairn against Respondent, knowing such
allegations are false and made only to defraud, damage and harass Respondent, is
attempting to exert undue influence over Respondent in order to gain an improper
advantage and is precluded from any recovery against Respondent therefore.

Respondents, David isolano and Eton Chan, requested that the claims asserted against them be
dismissed in its entirety, for costs, attomey's fees, prejudgment interest, expungement of this
arbitration from their registration records maintained by NASD Ceniral Registration Depository
{"CRD"), and for such other relief as the panel deems just and proper. Isolano and Chan also
asserted the following affirmative defenses:

1. Claimants were full advised of the relative risks inherent'in margin lrading, options
trading, in the investments made in the account, and knowingly chose to assume those
risks.

2. Claimants by their own aclions or inactions, are barred from recovery based on their own
negligence, contributory negligence or comparative negligence.,

3. Claimants’ alleged damages were proximately caused by Claimants.

4. All transactions effected in Claimants’ accounl were theroughly discussed with
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Claimants, were authorized by Claimants, to cost to transact, dollar size, and return were
in the control of the Claiman!s and the ransactions were done for the sole purpose of
benefit to the clients.

5. By Claimants’ numerous discussions with Respondent, Claimants’ authorization and
instruction to proceed with transactions at issue, Claimanls' failure to complain after
receiving confirmations and statements, viewing their account through Respondents'
website, and their failure to follow advice, which would have mitigated possible losses,
Claimants have ratified and approved the subject transactions.

6. The Statement of Claim and the allegations made therein are barred by asquitable
doctrines of waiver, unclean hands, estoppel, laches, release and accord and
satisfaction. .

7. No misrepresentations or omissions of a material fact have ever been made by
Respondent or its representalives concemning the investment transactions at issue in this
proceeding. Moreover, Claimants were thoroughly advised of all pertinent aspects of the
investment fransactions.

8. There was no intent by Respondent io defraud Claimants, nor any reckless disregard of
the financial consequences to Claimant, in connection with any of the transactions at

issue,

9. Any recommendations were made in good faith and are not actionable as a matter of
faw.

10. Claimants’ losses were a direct result of Claimants’ decision to ighore the advice of his
broker,

11. Extraordinary market conditions and events not caused by or in control of Respondent
existed to cause certain losses that have been alieged by Claimants.

12. As a matter of law, Claimants have failied to state any valid claim upon which relief can
be granfed and is notl enfitied to recover for any of the alleged losses and damages
asserted.

13. No pnvate right of action exists for a violation of rules of any exchange or other
regulatory authority, nor does a private right of action exists for the violation of Max
International policy or procedure.

14, All common law tort claims asserted in Statement of Claim are barred by the economic
loss docirine,

15. The claims set forth in the Statement of Claim are barred in whole or in part by
applicable statutes of limitations and NASD rules.

16. As a matter of iaw, Claimant is precluded from any recovery of punitive damages in thig
proceeding.

17. At alt relevant times, Respondent had reasonable and adequate supervisory procedures
for its account executives which it reasonably and diligently implemented and followed.
18. All the transactions, which Respondent eflected in Claimants' account, were suitable for
Claimants' investment objectives and financial status and were entirely consistent with

the financial goals expressed by Claimant,

19, The alleged damages for which Claimant seeks to hold Respondent liable were
proximately caused by Claimants' own failure to use reascnable means lo properly
mitigate damages.

20. Claimants have waived any objections to the subject matter transactions, their suitability,
or authorizations or any alleged loses therefrom, and should be estopped from asserting
any claims regarding them at this lime.

21, Claimants are bound by their signature, by the representations made, and the directions
Claimanis gave in completing Claimants' customer account agreement, margin
agreements, option agreements, and account documentation on behalf of Max
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international Account Nos. 13931744 and 1392164,

22, Claimants are barred from recovery by doctrine of in pari delicto.

23, Claimants are not entitled to recovery against Respondent because at all times
Respondent acted in good faith and exercised reasonable diligence.

24, Claimants’ losses were proximately caused by their own decisions, conduct andfor
negligence.

25, Claimants, by making aliegations in their claim against Respondent, knowing such
allegations are false and made only to defraud, damage and harass Respondent, is
attempting 1o exert undue influence over Respondent in order to gain an improper
advantage and is precluded from any recovery against Respondent therefore.

Respondent, Nige! Gilberl, requested that the claims asserted against him be dismissed in its

enfiraty.

Claimants requested $156,000.00 compensatory and punitive damages: $312,000.00 in treble
damages; attorney's fees and filing fees.

Respondent MAXI requested that it be awarded the amount of $2,161.25 for the dekit balance
owed in Claimants’ account,

OTHER ISSUES CONSIDERED AND DECIDED

Upon review of the file and the representations made on behalf of Ciaimants, Vinay and
Nehaben Patel, the undersigned arbitrators (the “Pane!”) determined that Respondents,
Sandeep Bardia, has been properly served with the Statement of Claim and received dye notice
of the hearing, and that arbitration of the matter wouid proceed without said Respondent Bardia
present, in accordance with the NASD Code of Arbitration Procedure (the "Code").

Respondent Bardia did not file with NASD Dispute Resolution a properly executed Uniform
Submigsion Agreement but is required o submit to arbitration pursuant to the Code and is
bound by the determination of the Panel oh all issues submitted.

On April 27, 2005, NASD notified the parties by letter that the motion to dismiss filed individually
by Respondent, Nigel Gilbert, was denied.

On May 9, 2005, the Panel issued an Qrder denying Respondents, Giibert, Chan and Isonano’s
motions to dismiss.

On the first day of hearing on QOciober 18, 2005, the parties settled this matter. Respondents,
Isolano and Gilbert, requested for the expungement of their registration records maintained with
CRD. After having heard arguments on Respondents’ motion for an expungement upon which
the Claimants did not appear or provide evidence, and reviewing exhibits in suppon thereto, the
Panel entered an Order dated October 20, 2005 as follows:

Respondents, Nigel Gilbert and David 1solano, have moved for expungement in the
above matter,
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Respondents entered exhibits and gave testimony, under ocath, to the Pane! of
Arbitrators.

The Panel determined the following:

1. Neither Gilbert nor Isolano participated in any setttement with the Claimants.

2. Gilbert and Isolano were not in any manner involved in any of the alleged
investment-related sales practices or violations.

3. The claims, allegations and information in the abovesreferenced matter as
they relate to Gilbert and 1solano are false.

The Panet voled unanimously to grant expungement.

AWARD

After considering the parties' submissions and reprasentations, the undersigned arbitrators order
as follows:

1) Any and all claims asserted by Claimants, Vinay and Nehaben Patel,
against Respondents, Max International Broke-Dealer Corporation, Eton
Chan, Nigel Allister Gilbert and David Scott Isolane, are hereby dismissed
with prejudice,

2)  Any and all claims asserted by Claimants, Vinay and Nehaben Patel,
against Respondent, Sandeep Bardia, are hereby dismissed without
prejudice.

3.) The Panel recommends the expungement of all reference to the above
caplioned arbitration from Respondents, Nigel Allister Gilbert’s and David
Scoit Isolano's registration records maintained by the NASD Central
Registration Depository ("CRD"), with the understanding that pursuant to
NASD Notice to Members 04-16, Respondents Gilbert and tsolano must
obtain confirmation from a court of competent jurisdiction before the CRD
will execute the expungemenl directive.

Unless specifically waived in writing by the NASD, parties seeking judicial
confirmation of an arbitration award containing expungement relief must
name NASD as an additional party and serve NASD with all appropriate
docusments.

Pursuant to Rule 2130, the arbitration panel has made the foliowing
affirmative findings of fact:

1. The claim, allegation, or information is false.

4.) Any and all relief not specifically enumerated, including punitive damages,
is hereby denied with prejudice.
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EEES

Pursuant to the Code, the following fees are assessed:

Filing Fees

NASD Dispute Resolution will retain or coliect the non-refundabie filing fees for gach claim:
Initial claim filing fee =% 300.00
Counterclaim filing fee =% 300.00

Adjournment Feas

Adjournments requested during these proceedings:

July 18-22, 2005, adjournment by Respondent Max International = $1,125.00
(waived by the Panel)

Three-Ray Cancellation Fees
Fees apply when a hearing on the merits is postponed or settled within three business days

before the start of 2 scheduled hearing session:

Oclober 18-21, 20035, settled by both parties =% 300.00

Member Fees
Member fees are assessed to each member firm that is a party in these proceedings or {o the

member firm that employed the associated persons at the time of the evenis giving rise to the
dispute. In this matter, Max Inlernationai Broker-Dealer Corporation is a party to this

proceeding.
Member surcharge = $1,700.00
Pre-hearing process fee =% 750.00
Hearing process fee = §2,750.00

Forum Fees and Assessments

The Panel assesses forum fees for each hearing session conducted. A hearing session is any
meeting between the parties and the arbitraters, including a pre-hearing conference with the
arbitrators, that lasts four (4) hours or less. Fees associated with these proceedings are:

Four (4) Pre-hearing sessions with Panel x $1,125.00 = $4,500.00
Pre-hearing conferences: December 14, 2004 1 session

January 20, 2005 1 session

April 22, 2005 1 session

July 12, 2005 1 session
One (1) Hearing session x $1,125.00 = $1,125.00
Hearing Date: Ccetober 18. 2005 1 session
Total Forum Fees = $5,625.00

Pursuant to the Panel's Order dated December 15, 2004, Respondent, Max international Broker-
Dealer Corporation, shall pay the fees for the pre-conference held on December 14, 2004,
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Pursuant to NASD Dispute Resolution Code of Arbitration Procedure Rule 10306(c), forum feas
are o be divided squally by the parties as follows:

1. Claimants, Vinay and Nehaben Patel. shall be jointly and severally liable for forum fees in
the amount of $800.00;

2. Respondent, Max International Broker-Dealer Corporation, shall be solely liable for
forum fees in the amount of $2,205.00 (including $1,126.00 for pre-conference of
12/14/04);

3. Respondent, Nigel Allister Gilberl, shall be sclely liable for forum fees in the amount of
$900.00;

4, Respondent, Eton Chan, shall be solely liable for forum fees in the amount of $900.00;
and

5. Respondent, David Scott Isolang, shall be solely liable for forum fees in the amount of
$900.00.

Pursuant to NASD Dispute Resolution Code of Arbitration Procedure Rule 10332(fy
Claimants’ remaining Hearing Session Deposit of $225.00 is retained by NASD.

Ciaimants, Vinay and Nehaben Patel, are hereby jointly and severally lisble for:
initial Filing Fee =3 300.00
Forum Fees =$ 900.00
Depoesit amoynt retained by NASD pursuant to Rule 10332(f) =$ 22500
3-Day Canceliation Fee =§ 60.00
Total Fees = $1,485.00
Less payments = $1,425.00
Balance Due NASD Dispute Resolution =§ 6600

Respondent, Max International Broker-Dealer Corporation, is hereby solely liable for:

Counterclaim Filing Fee =$ 200.00
Member Fees = $5,200.00
Forum Fees = $2,025.00
3-Day Cancellation Fee =%  60.00
Total Fees = $7.585.00
Less payments = $6.675.00
Balance Due NASD Dispute Resoiution =% 910.00
Respondent, Nigel Allister Gilbert, is hereby solely liable for:
Forum Fees =§ 900.00
3-Day Cancellation Fee =% 60.00
Tolal Fees =% 960.00
Less payments =% (.00
Balance Due NASD Dispute Resolution =3 960.00
Respendent, Eton Chan, is hereby solely liable for:
Forum Fees : =% 900.00
3-Day Cancellation Fee =% 60.00
Total Fees =% 060.00
Less pavmenls =3 0.00
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Balance Due NASD Dispute Resolution =% 960.00
Respondent, David Scott Isolano, is hereby solely liable for:

Forum Fees =$§ 900.00

3-Day Canceliation Fee =% __60.00

Total Fees =% 960.00

Less payments =3 D.00

Balance Due NASD Dispute Resolution =% 96000

All balances are due to NASD Dispute Resolution,

ARBITRATION PANEL

Lawrence Reginald Wagner -
Fred J. Naffziger, Esq. -
Gary P. Price, Esq. -

Concurring Arbitrators’ Signatures

{s/ Lawrence Reginald Waqner
Lawrence Reginald Wagner

Non-Public Arbitrator, Presiding Chair

{sf Fred J. Naffziger, Esg.
Fred J. Naffziger, Esq.
Fublic Arbitrator

{sl Gary P, Price, Esqg.
Gary P, Price, Esq.
Public Arbitrator

3/24/06
Date of Service (For NASD office use only)

Non-Public Arbitrator, Presiding Chairperson
Public Arbitrator
Public Arbifrator

3f21/06
Signature Date

3/24/06
Signature Date

_3/17/06
Signature Date
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Respondent, Elon Chan. is hereby solely liable for:

forum Fees =$ 900.00
$-Day Cangpliation Fee =3

Total Fees =% 860.00
Less payments =$ 000
Bslance Dup NASD Dispute Resolution =5 660.00

Raspondent, David Scott isolano, is hereby solely liabie for;

Forum Fees =% 900.00
3$:Day Cancallgtion Fee =% 60.00
Total Feaa =% 880.00
Le3s paymepts =§ . C00
Ralance Due NASD Dispite Resolution =% 960,00

Al balances sre due to NASD Dispute Resolution.

ARBIIRATION PANE],
Lewrence Reginald Wagner - Non-Publie Arblirator, Presiding Chairpetgon
Fred J. Naffziger, Es5q. . Public Arbitrator
Gary P. Price, Esq. . Public Arbitrator

NTES N
Signaturg Date
Frad J, Naffziger, Esq. Signature Dale
Public Atbitrator
Gary P. Prics, Esq. Signature Date
Public Arbitratar

Dsto of Service (For NASD offica use only)
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Balanca Due NASD Disputs Resolution =% 960.00
Respondent, David Scolt lpolany, is hareby solaly llable for:

Forum Fees =§ 800.00

Tolat Fees : ': %_B%L%%

%D Dispyta Resolution :’?;“ﬁeg_%%

All balances ars due to NASD Dippute Rasolytion.

ABBDITBATION PANEL

Lawrence Roginetd Wagner «
Fred J. Naffziger, Esg. .
Gary P. Price, Ean. -

Conguring Arblirgtors: Signahyreg

Lawrance Reginsid Wagner
Non-Putdic Arbifrator, Presiding Chatr

A Qapp

Fred J. Naff2iger, E<q.
Publis Arbitrator

Gary P. Price, Exg.
Publio Arbitrator

Date of Bervice (For NASD office use only}

Non-Public Arbitrator, Prasiding Chainerson
Public Arbitrator
Public Arbitrator

Signature Date

??o«-c.{\ A7 ool

Signatwre Date ~

Signature Date



P 05/08/2006 08:46 FaYX NASD

@o13/013

' DI/1B/R006 17:35 FAX NASD @atizgy

NASD Diaptw Regolition
Artitradion 02-D4749
Award Page s of §

Regpotwdart, Elon Chan. ls hereby somily able for:

Forum Fees =g 800.00
3-ay Canceliation Feo »

Tow! Fees =5 980,00
Legspayents =4 000
Balance Cua NASD Diaputs Resoltion =% 8560.00

Respondent, David Scoll Isolano, Is hsraby solety Nable for:

Foéum Faus =§ £00.00
2-Day GancellztionFee = 6000
Toial Faes o B80.00
Less payments __ =$ 000
Balance Dye NAED Disputa Resohudion =§ 960.00

All balancas are due to NABD Dispute Resolution,

ABBIBATION PANEL

Lawrenoo Reginald Wagner - Non-Public Arbitralor, Prasiding Chairperson
Fred J, Nafiziper, Fsq. - Pubiic Arbitrator

Gary P, Price, Bsq, - Public Artitrator
Sencyning Arbitrators’ Sloaatoees
Lawrsnce Reginald Wagner Sigrature Date
Non-Public Arbltrator, Presiding Chair
Signeture Dot
L] Dates

Date of Service (For NASD office use onily)



