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NASD Dispute Resolution

————

In the Matter of the Arbitration Between;

Name of the Claimant/Counier-Respondent Case Number: 04-05170

Merrill Lynch Pierce Fenner & Smith, Inc.

Name of the Respondents/Counter-Claimant ~ Hearing Site: Indianapolis, Indiana
Raymond, James & Associates, Inc. and '

Jay C. Gagne

Nature of the Dispute: Member vs. Member and Associated Person

REPRESENTATION OF PARTIES

Claimant/Counter-Respondent, Merrill Lynch Plerce, Fenner & Smith, Inc. ("Merrill Lynch™),
hereinafter referred to as “Claimant”: David F. McComb, Esq. and Imogene Hughes, Esq. of
the law firm Rubin, Fortunato, Harbison & Dougherty, P.C., located in Paocli, Pennsylvania. -

Respondents/Counter-CIaimént, ‘Raymond. James & Associates, Inc. (“Raymond James”) and
Jay C. Gagne ("Gagne”), hereinafter collectively referred to as “Respondents™ David W. Erb,
Esq. of the law firm Saul Ewing, LLP, located in Baltimore, Maryland. '

CASE INFORMATION

Statement of Claim and request for Injunctive Relief filed on July 13, 2004

Merrill Lynch submitted an undated signed Uniform Submission Agreement.

Statement of Answer filed by Respondents, Raymond James and Gagne, on August 4, 2004.
Respondents Raymond James and Gagne did not submit a signed Uniform Submission
Agreement.

Counterclaim filed by Respondent Gagne on August 26, 2004,

Claimant’s Response to Gagne’s Counterclaim filed on September 24, 2004.

On September 8, 2004, Merrill Lynch filed a Motion to Modify the Panel's Injunctive Relief Order
of August 13, 2004. Respondents Oppositicn to Motion to Modify was filed on September 13,
2004. Merrill Lynch filed a Reply on September 16, 2004.

Gagne flled a Motion in Limine on March 29, 2005. Merrill Lynch filed a response on April 6,
2005.

CASE SUMMARY

Claimant asserted the following causes of action; breach of contract, breach of fiduciary duty,
misappropriation and conversion of business property; tortuous interference with contractual
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and prospective relations; unjust enrichment and unfair competition. Claimant asserted that
Gagne and Raymond James engaged in misappropriating Merrill Lynch documents and
infarmation containing confidential business records, specifically names, addresses, phone
numbers and other confidential financial information of Merrill Lynch customers; that Gagne and
Raymond James solicited Merrill Lynch customers to terminate their relationship with Merrill
Lynch and transfer their accounts to Raymond James; and that Gagne and Raymond James"
conduct was in furtherance of a scheme to obtain and convert to their personal use the
confidential records and information, procedures and systems and customer base of Merrill
Lynch for their gain and benefit.

Unless specifically admitted in their Answer, Respondents Raymond James and Gagne denied
the allegations made in the Statement of Claim and asserted the following defenses:

1. No restrictive covenants were triggered because Gagne was terminated without
‘ _cause,

2. Merrill Lynch’s bad faith and unclean hands vitiate any entltlement to Injunctive

~ Relief;
3. Injunctive relief harms customers and violated public policy,;
4, Merrill Lynch has no trade secret or propriety claims to Gagne’s clients or
information regarding Gagne's clients;
5. Merrill Lynch will not suffer irreparable harm; and -
6 The allegations against Raymond James are unsupportable by law.

In his Counterclaim, Gagne asserted that Merrill Lynch terminated him without cause; made
false statements regarding his termination, which damaged Gagne’s reputation with his clients;
and that Merrill Lynch made false representations on Gagne’s Form U-5 regardmg lhe basis for
his termination.

Unless specifically admitted in its Answer, Merrill Lynch denied the allegations made in Gagne’s
Counterclaim and asserted the following defenses:

1. The Counterclaim fails in whole or in part to state a claim upon which relief can be

granted,

Gagne’s claims are barred by the applicable statute of limitations;

Gagne’s claims are barred by the employment at-will doctrine;

Gagne’s claims are barred, in whole or in part, by the statute of frauds;

Without conceding that Merrill Lynch has the burden of proof on this issue, Gagne's

defamation claim is barred, in the whole or in part, because any alleged defamatory

statements are true;

6. Without conceding that Merrill Lynch has the burden of proof on this issue, Gagne's
defamation claim is barred, in whole or in part, because the alleged defamatory
statements constitute non-actionable opinion;

7. Without conceding that Merrill Lynch has the burden of proof on this issue, Gagne's
defamation claim is barred, in whole or in part, by the doctrines of absolute privilege
and qualified privilege;

RN

8. Gagne's claims for tortious interference with business relationships is barred
because Merrill Lynch acted in justification; '
9. Merrill Lynch's actions with respect to Gagne were taken in good faith and for proper

business reasons:
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10. Gagne’s claims are barred, in whole or in part, by the doctrine of waiver and
estoppel;

11.  Gagne’s claims are barred by the doctrine of laches;

12.  Without conceding that Merrill Lynch has the burden of proof on this Issue, Gagne’s

' claims are barred in whole or in part because any losses he has sustained or will
sustain are due to his own failures and omissions andfor his own conduct or
negligence;

13.  Without conceding that Merrill Lynch has the burden of proof on this issue, and
expressly denying that Gagne suffered actionable damages, Merrill Lynch avers
that, through use of diligent efforts, Gagne could have mitigated his alleged loss of
earnings and other damages, if any, and, upon information and belief, failed to do
50; '

14, Gagne precluded from any recovery because the damages he seeks are necessarily
speculative and not recoverable as a matter of law;

15.  Without conceding that Merrill Lynch has the burden or proof on this issue, the
allegations of the Counterclaim are insufficient to entitle Counterclaimant to an
award of punitive damages. Moreover, the actions of Merrill Lynch do not rise to the

- level of egregious conduct necessary to warrant the imposition of punitive damages;

16.  An award of punitive damages would be an unconstitutional denial of Merrill Lynch's
right to due process and/or equal protection under the Fifth and Fourteenth
Amendments to the United States Constitution and under the Constitution of the
State of Indiana;

17.  Gagne's claims for attomey’s fees are barred in whole or in part because he fails to
assert any cause of action warranting an award of attorney’s fees; and

18. Merrill Lynch reserves the right to raise any and all other affirmative defenses that
may become evident during discovery and during any other proceedings in this
matter.

Merrill Lynch requested permanent injuniction enjoining Gagne, directly or indirectly, and all
those acting in aid or concert with him, including Raymond James, from: (a) soliciting or
otherwise initiating any further contact or communication with any client of Merrill Lynch for the
purpose of advising said client of Gagne's new affiliation or for the purpose of inviting,
encouraging or requesting the transfer of any accounts; (b) soliciting or initiating contact with
any client whose records or information Gagne used in violation of paragraph 1 of his
Employment Agreement; (c) using, disclosing or transmitting for any purpose, information
contained in the records of Merrill Lynch or concerning its customers, for purposes of soliciting
business or account transfers from any former customers at Merrill Lynch; and (d) any and all
other such acts as this Panel deems appropriate for injunctive relief. Mermill Lynch also
requested compensatory damages in an unspecified amount and other relief to be determined
by the Panel.

Respondents Raymond James and Gagne requested denial and dismissal of Merrill Lynch's
claims in their entirety; costs and reasonable attorney’s fees; deny Merrill Lynch's request for
permanent injunclion; and for such other and further relief as this Panel deems just and
appropriate.
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In his Counterclaim, Gagne requested total compensatory damages in the amount of
$1,300,000.00; unspecified punitive damages; attorney's fees; costs; and for such other and
further relief as the Panel deems just and praper. .

In its response to Gagne’s Counterclaim, Merrill Lynch requested that Gagne's claims be
denied and dismissed in their entirety; all costs be assessed to Gagne; and for other relief the
Panel deems reasonable and appropriate.

Respondents, Raymond James and Gagne, did not file with NASD Dispute Resclution, a

properly executed submission to arbitration but are required to submit to arbitration pursuant to
the Code and, having answered the claim, appeared and testified at the hearing, are bound by

the determination of the Panel on ali issues submitted.

The Panel entered an Injunctive Order dated August 13, 2004 denying Merrill Lynch’s request
for permanent injunction. The Panel also ordered that Gagne’s personnel file and Form U-5 be
changed to reflect that his discharge was without cause.

Pursuant to Merrill Lynch’s Motion to Modify the Panel's Order of August 13, -2004. the Panel
granted the motion in an Order dated September 28, 2004. The Panel modified the language
regarding hls termlnatlon on Gagne's Form U-5.

On November 10, 2004, the parties notified the NASD that Mernll Lynch settled its damages
agamst Raymond James and Gagne. The arbitration proceeded on Gagnes Counterclalm
against Merrill Lynch. :

Pursuant to Gagne's Motion in Limine and Merrill Lynch's response, a pre-hearing conference
was held on April 20, 2005. After rev:ewmg the pleadings and hearing the parties’ arguments,
the Panel denied Gagne's Motion.

The parties agreed that the Award in this matter may be executed in counterpart copies or that
a handwritten, signed Award may be entered.

AWARD

After considering the pleadings, the testimony and evidence presented at the hearing, the Panel
has decided in full and final resolution of the issues submitted for determination as follows:

1. Claimant/Counter-Respondent, Merrill Lynch, Pierce, Fenner & Smith, Inc., is
solely liable for and shall pay to Respondent/Counter-Claimant, Jay C.
Gagne, the sum of $542,663.00 as compensatory damages.

2. Pursuant to the Panel's Injunctive Order of August 13, 2004,

- Respondent/Counter-Claimant, Jay C. Gagne, nolified the Panel at hearing
that his Form U-5 was amended to reflect new language regarding his
‘termination. The language, “termination for cause” was replaced with,
“discharged as a result of differences of opinion with management as to the
interpretation of an internal rule.”

3. The Panel recommends the expungement of all reference to the Ianguage.
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“termination for cause” contained in Gagne's registration records maintained
by the NASD Ceniral Registration Depository (*CRD"), as this information
was clearly erronecus. Pursuant to NASD Ncotices to Members 99-90 and
99-54, Respondent Jay C. Gagne must obtain confirmation from a court of
competent jurisdiction before the CRD will execute the expungement

directive.,

4. Except as otherwise specified herein, parties shall bear their own costs,
including attorneys’ fees. :

5. Any and all relief not specifically addressed herein, including punitive

damages, is denied.

EEES

Pursuant to the Code, the following fees are assessed:

NASD Dispute Resolution will retain or collect the non-refundable filing fees for each claim:

Initial claim filing fee =$ 500.00
Counter claim/Cross claim/Third Party Claim filing fee =% 37500
Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the
member firms that employed the associated person at the time of the events giving rise to the
dispute. Accordingly, Raymond James and Merrill Lynch are parties and are assessed the
following: . ' oo -

Member surcharge - _' : | =% 1,500.00
Pre-hearing process fee ' =% 750.00

Hearing process fee _, =% 2,200.00

Adjournments granted during these proceedings for which fees were assessed:

April 18-22, 2005 hearing adjournment ' =$ 1,200.00
' (waived by NASD)

Injunctive relief fees are assessed to each member or associated person who files for a
temporary injunction in court. Parties in these cases are also assessed arbitrator travel
expenses and costs when an arbitrator is required to travel outside his or her hearing location
and additional arbitrator honoraria for the hearing for permanent injunction. These fees, except
the injunctive relief surcharge, are assessed equally against each party unless otherwise
directed by the panel. ‘

1. Member firm, Merrill Lynch, Pierce, Fenner & Smith, Inc. is assessed.

Injunctive relief surcharge =§ 2,500.00

Additional arbitrator honorarium =% 516.66
2. Member firm, Raymond, James & Associates, inc. is assessed:

Injunctive relief surcharge =$ 2,500.00

Additional arbitrator honorarium =% b516.66
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3. Assaociated person, Jay C. Gagne, is assessed:
Additional arbitrator honorarium _ =% 516.66

Eqrum Fees and Assessments ‘

The Panel has assessed forum fees for each session conducted. A session is any meeting
between the parties and the arbitrators, including a pre-hearing conference with the arbltrators,
that lasts four (4) hours or less. Fees associated with these procsedings are:

Three (3) Pre-hearing sessions with a single arbitrator @ $450.00 =% 1.350.00
Pre-hearing conference: October 5, 2004 1 session :

QOctober 28, 2004 1 session

March 18, 2005 1 session
Three (3) Pre-hearing sessions with Panel @ $1,200.00 =§ 3,600.00
Pre-hearing conferences: November 11, 2004 1 session

April 15, 2005 1 session

April 20, 2005 1 session
Thirteen (13) Hearing sessions @ $15,600.00 | - =$15,600.00
Hearing Dates: August 10, 2004 2 sessions .

August 12, 2004 2 sessions
August 13, 2004 2 sessions

July 11, 2005 2 sessions
July 12, 2005 2 sessions
July 13, 2005 2 sassions
July 14, 2005 2 sessions.

Total .Forum Fees = §20,550.00

1. The Panel assessed 50% of the total forum fees in the amount of $10,275.00 solely to
Merrill Lynch, Pierce, Fenner & Smiith, inc.
2. The Panel assessed 50% of the total forum fees in the amount of $10,275.00 solely to

Jay C. Gagne.
EEE SUMMARY
1. Claimant/Counter-Respondent, Merrill Lynch, Pierce, Fenner & Smith, is solely liable for:

initial Filing Fee =$ 500.00
Member Fees =$ 4,450.00
Injunctive Relief Fees ' =$ 2,500.00
Arbitrator Honorarium (Injunctive Hearing) =$ 516.66
Eorum Fees _=$10275.00
Total Fees $18,241.66

L
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Less payments
Balance Due NASD Dispute Resolution
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- 2. Respondent, Raymond, James & Associates, Inc. is solely liable for:

Member Fees =% 4,450.00
Total Fees =$ 4,966.00
Less payments =% 4.450.00
Balance Due NASD Dispute Resolution =% 516.66
3. Respondent/Counter-Claimant, Jay C. Gagne, is solely liable for:
Counterclaim Filing Fee =% 375.00
Arbitratar Honorarium (Injunctive Hearing) =% 516.66
Forum Fees = $10.275.00
Total Fees = $11,166.66
Less paviments =% 157500
Balance Due NASD Dispute Resolution =% 9,591.66

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant to
Rule 10330(g) of the Code.

ARBITRATION PANEL
Stephen C. Cline, Esq. - Public Arbitrator, Presiding Chalrperson
Donald G. Russell S - Public Arbitrator
Judy Estabrook Sheppard - - Non-Public Arbitrator
c I ! I -.I I ] s- ! ‘I
s/ Stephen C. Cline, Esq. . . 7121105
Stephen C. Cline, Esq. Signature Date

Public Arbitrator, Presiding Chairperson

s/ Donald G. Russell 7/25/05
Donald G. Russell Signature Date
Public Arbitrator

(st Judy Estabrook Sheppard 7122105
Judy Estabrook Sheppard Signature Date
Non-Public Arbitrator '

1f22/05
Date of Service (For NASD Dispute Resolution office use only)
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2. Respondert. Raymond, James & Asscciates, Inc. 18 solely lable for:

Member Fees =§ 4.450,00
Arhirator b wm finkinefive Hearinny =%  Ef
Total Fees , =$ 4,968.00
o
Bafance Oue NASD Dispute Resolution =5 SH1CE6

3. Regpondent/Counter-Clalmant, Jay €. Gsgne, is solely liable for;

Counterciaim Filing Fee =8 376.00
Arbitrator Honorsrium (injunctive Hearing) =% 510.68
Forum Feag. =
Totzl Fees = $11,166.88
Less payments - =
Balance Due NASD Dispute Resolution =$ 9,601.68

All balarces are payable fo NASD Dispute Resolution and are due upon reoelpt pursuant fo

Ruie 10330(g) of the Code. _
-ABRRIIRATION.DANEL
Stephen C, Cline, Esq. : - Public Arbitrator, Presiding Chairperaon
Donald Q. Ruasel! - Public Arbtrater
Judy Estabrook Sheppard - Non-Public Arbitrator
& O  q)ar]es

Stephen &. Cline, E=q. Signature Date
Public Arbitrator, Presiding Chairpersan ' i

Donald 6. Russell Signature Date

Publig Artitrater
Judy Estabrook Sheppard  Signature Date

NonFublic Arblirator

Date of Servica (For NASD Dispute Resolution office use anly)
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2. Respondent, Reymonhd, James & Ad , Ing. s soialy llable for:
Msmbet Feas ‘ u§ 4.4580.00

. . _ .

Toisi Fess ’ =$ 4,008,00
Lana pavmanta =8 448000
Ba'ance Due NASD Dispute Resolltion =8 L1668

8. Raspondent/Countsr-Claimant, Jay C. Bagne, Is solely Bable for: |
Counterciaim Fling Fes sl v =§ 375.00
Arbitretor Henorarium {inlunotive Heering) =§ 216.08
Eomum Pass 2810778 00
Tota! Fass : ' = 511,186,606
Lass pmyoants X8 187800
Balance Due NASD Disputs = S 9,801.68

All balances zra psyable to NASD Dlopih Reaotution end are due upon recelpt pursusnt b

Rule 10330(g) of the Code. l

ARBIYRATION PANEL

atephen C. Cline, Esq. | - Public Arbltrator, Presiding Chalrperson
Donald €. Russell { - Publia Arbitratior

Judy Estabrook Shappard . Nen-Public Atbirator
. ) .
i
Stephen C. Cine, Esq, N ' ‘ . Signsturs Date

Public Arbiiretor, Presiding Chakpsrson

@mdélﬂw %Aa S Soes

Donald G, Russel
Public Arbltrator

Judy Estabrook 8heppard Signaturs Dete
Non-Public Arbitrator -

Date of Service (For NASD Dispute Resoliiion offica use only)
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2. Respandant, Raymend, James & mqqatea ine, In solely linble for; '
Member Fees =8 446000

Ammmr_l:lmm:i.um.ﬂmun@lhaﬂm\ =% 51388
Total Feea : = $ 4,966.00
Loas paymanis : =
| Baianse Due NASD Diapute Remtduﬂpn =$ 516.68
3. Respondant/Counter-Claimsnt, Jay C. Gagne, Is solety Habla for |
Counlerciaim Fiiing Fee =y ITS.00
Arbltrgtor Honorarium (injunctive Hbaﬂng} =% 81668
Eonum Fegs. ~= 510 275,00
Totni Feun f =$§11,1968.68
Lasz paanents i -
Balance Duw NASD Dispulu Resoljlion =3 9,881.60
r | .
All balances arm payable to NABD Azmspu}a-ﬂasomim and are due LpoOn reseipt pursusnt &
Rule 10330(g) of the Code. i o
ASRIRATIONALNEL |
Siephen C. Cline, Esq. | . Public Arbitrator, Presiding Chairperson
Donald G. Russell D - Fublic Arbitrator
Judy Estabrook Sheppard - Non-Public Arbitrator
" Donsurdag Abiteators’ Slgnatures
Staphen C, Cne, Esq. : - Signature Date

Publio Arbitrator, Presiding Cheirpersan

Donald G, Russell | Signalure Date ,
Public Nﬂ% . . _/}'
| Lf;‘%féﬁﬁ 2 ) ’ 2/4734;?&55
y E Sheppard /M /J Signattire Date ‘l
Non=Public Arkilrator . .

Dute of Bervice (For NABD Dispute Resoilbon offios ube anly)




