AWARD
NASD Dispute Resolution

In the Matter of the Arbitration Betwe‘en
Claimants
Faris Naimi and Zena Naimi

V. | Case Number: 04-07715
Hearing Site: Southfield, Michigan

Respondents

Morgan Stanley DW, Inc., and
Bryan Poirier

And

Counter-Claimant

Morgan Stanley DW, Inc.
2

CoUntér—Resgoﬁdents

Faris Naimi and Zena Naimi

NATURE OF DISPUTE

Customers v. Member and Associated Person and Member v. Customers

REPRESENTATION OF PARTIES

Faris Naimi and Zena Naimi, hereinafter collectively referred to as "Counter-Respondents,”
ware represented by Stuart R. Berkowitz, Esq., Law Offices of Stuart R. Berkowitz, LLC, St.
Louis, Missouri, and Lawrence M. Elkus, Esq., Law Offices of Lawrence M. Elkus, PLC,
Farmington Hills, Michigan. :

Morgan Stanley DW, Inc. ("MSDW?®") and Bryan Poirier ("Poirier") hereinafter collactively
referred to as "Respondents,” were represented by Raymond W. Henney, Esq., and
Michael P. Hindelang, Esq., Honigman Miller Schwartz & Cohen LLP, Detroit, Michigan.

CASE INFORMATION

The Statement of Claim was filed on or about November 5, 2004. The Submission
Agreement of Faris Naimi and Zena Naimi was signed on or about October 27, 2004.




NASD Dispute Resolution
Arbitration No. 04-07715
. Award Page20f5

The Statement of Answer was filed jointly by Respondents on or about December 29,
2004. The Counterclaim was filed by MSDW on or about December 29, 2004. The
Submission Agreement of MSDW was signed on or about November 19, 2004.. The
Submission Agreement of Poirier was signed on or about December 28, 2004.

Claimént filed a Response to MSDW's Counterclaim on or about March 3, 2005.
MMA

Claimants asserted the following causes of action: Respondents’ recommendations were
unsuitable; MSDW failed to adequately supervise the activities of Poirier; and
Respondents’ actions violated Michigan's Uniform Securities Act. The causes of action
related to Claimants allegations that Poirier recommended large shorts of il futures
contracts and U.S. Treasuries which were not suitable for Claimants

Unless specifically admitted in their Answer, Respondents denied the allegations made in
the Statement of Claim and asserted affirmative defenses including the following:
- Claimants, at all times, held ultimate control over their portfolioc and the transactions
effected therein; Claimants assumed the risks of trading in futures and repurchase
agreements, inciuding the risk of substantial adverse market movement; and fo the extent
Claimants failed to make profitable investment choices and/or failed to use due diligence in
monitoring their own affairs, such failures bar their clalms under the doctrines of waiver,
estoppel, ratification and unclean hands. :

MSDW, asserted a counterclaim against Claimants for failure to repay a debit balance.

Claimants asserted that Respondents fraudulently misrepresented their expertise in
commodities futures and U.S. Treasuries thereby inducing Claimants to enter into the
Margin Agreement, thereby rendering the agreement void; and that MSDW abused its
discretion by liquidating Claimants’ accounts and improperly calculated the margin debit.

l ESTED

Claimants requested an award in the amount of $910,000.00, plus interest, costs,
attorneys’ fees, and any other fees the panel deemed just and proper.

Respondents requested that the claims asserted against them be dismissed in their
entirety and that they be awarded their costs and that Poirier's CRD be expunged of all
references to this matter, and any other relief the panel deemed appropriate. In its
Counter-Claim, MSDW requested $186,372.00, plus interest, attorneys’ fees, costs, and
any and all further relief the panel deemed just and proper.

HER | RE i

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. In either case, the parties
have agreed to receive conformed copiss of the award while the original(s) remain on file
with NASD Dispute Resolution ("NASD").
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AWARD

After considering the pleadings, the testimony, and the evidence presented at the hearing, -
the undersigned arbitrators have decided in full and final resolution of the issues submitted
for determination as follows:

1.)  Claimants’ claims, each and all are denied and dismissed with prejudice;

2.) Counter-Respondents, Faris Naimi and Zena Naimi are jointly and
severally liable for and shall pay to Counter-Claimant MSDW the amount
of $186,372.00 in damages;

3.)  Otherthan Forum Fees which are specified below, the parties shall each
bear their own costs and expenses incurred in this matter; and

4) Any relief not specifically enumerated, including attorneys' fees and
expungement, is hereby denied with prejudice.

EEES

Pursuant to the Code, the following fees are assessed:

Filing Fees .

NASD Dispute Resolution will retain or coliect the non-refundable filing fees fofeach claim:
Initial claim filing fee | =$ 375.00
Counterclaim filing fee = $ 1,000.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to
the member firm that employed the associated person at the time of the events giving rise
to the dispute. In this matter, the member firm is Morgan Stanley DW, Inc.

Member surcharge =$2,250.00
Pre-hearing process fee =% 750.00
Hearing process fee = $ 4,000.00

Forum Fees and Assessmerits

The Panel has assessed forum fees for each hearing session conducied and each -
decision rendered on a discovery-related motion on the papers. A hearing session is any
meeting between the parties and the arbitrator(s), including a pre-hearing conference with
the arbitrator(s), that lasts four (4) hours or less. Fees associated with these proceedings
are:
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One (1) Pre-hearing session with Panel x $1,200.00 =§$ 1,200.00

Pre-hearing conference: March 10, 2005 1 session
Six (6) Hearing sessions x $1,200.00 = $ 7,200.00
Hearing Dates: October 18, 2005 2 sessions

QOctober 19, 2005 2 sessions’
QOctober 20, 2005 2 sessions

Total Forum Fees . = $ 8,400.00

The Arbitration Panel has assessed $4,200.00 of the forum fees jointly and severally to

Faris Naimi and Zena Naimi.

The Arbitration Panel has assessed $4,200.00 of the forum fees jointly and severally to

Morgan Stanley DW, Inc., and Bryan Poirier.

Eee Summary

Claimants, Faris Naimi and Zena Naimi, are jointly and severally liable for:

Initial Filing Fee - =3

Forum Fees =% 4,

Total Fees = $ 4,

Less payments =§$ 1.575.00
Balance Due NASD Dispute Resolution =% 3,

Respondent, Morgan Stanl:"ey DW, Inc., is liable for:

Counter-Claim Filing Fee

Member Fees

Total Fees

| ess payments

Balance Due NASD Dispute Resolution
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Respondents, Morgan Stanley DW, Inc., and Bryan Poirier, are jointly and severally liable

Forum Fees =$ 4,200.00
Total Fees =% 4,200.00
Less payments =$ 1.875.00
Balance Due NASD Dispute Resolution =% 2,325.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant‘
to Rule 10330(g) of the Code.
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ARBITRATION PANEL

David L. Tornga, Esq. - Public Arbitrator, Presiding Chair
Patrick R. Sughroue, Esq. - Public Arbitrator :
Kenneth Rochlen - Non-Public Arbitrator

Concurring Arbitrators:

/s/ David L. Tornga, Esq.
David L. Tomnga, Esq.
Public Arbitrator, Presiding Chair

{s/ Patrick R. Sughroue, Esqg.
Patrick R. Sughroue, Esq.
Fublic Arbitrator

/s/ Kenneth R. Rochlen
Kenneth Rochlen
Non-Public Arbitrator

10/24/05;
Date of Service (For NASD office use only)

Signature Date

10/24/05

Signature Date

10/24/05

Signature Date
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ARBITRATION PANEL

- David L. Tornga, Eaqg. - Public Arbitretor, Presiding Chair
Patrick R, Sughroue, Esq. - Public Arbitrator
Kenneth Rochlen - Non-Public Arbitrator

Concurring Arbltrators: '

" David L. Tomga, Esq. | Signature D.
Public Arbltrator, Presiding Chair ° =
T L SO-RY-0s

~Patrick R, Sughroue
Public Arpitrator

g- ' Signature Date

Kanneth Rochlen Sonat
Non-Public Arbitrator gnature Date

Date of Servico (For NASD office use only)
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ARBITRATION PANEL

David L, Tornga, Esq. - Public Arbitrator, Presiding Chair -

Patrick R. Sughroue, Esq. - Public Arbitrator
Kenneth Rochlen - Non-Public Arbitrator

Concurring Arbitrators:

Dravid- 8, Esg, ' Signature Date
Fublic Arbitrator, Presiding Chair ‘

Patrick R. Sughrous, Esq. Signature Date

Public Arbitrator

Kenneth Rochlen Signature Date
Nan-Public Arbitrator ‘

Date of Service (For NASD office use only)
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ARBITRATION PANEL
David L. Tornga, Esq. - Public Arbitratar, Presiding Chair
Patrick R, Sughroue, Esg. - Public Arbitrator
Kenneth Rochien - Non-Public Arbitrator

Concurring Arbitrators;

David L. Tomga, Esq. ~ Signature Date
Public Arbitrator, Presiding Chair

Patrick R. Sughroue, Esg. | | Signature Date
Public Arbitrator '

A; A | /a%; % s~
Kenneth Rochlen o o Signature Date
Non-Public Arbitrator

Date of Service {For NASD cffice use only)




