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NASD Dispute Resolutlon

[n the Matter of the Arb:trat:on Between

Names of Clalmants

~William Gregory Cawn end Wllliam Boyer Cavin

and R ' . . Case-Number: 04-08333
Hearing Site: Houston, Texas

Name of ResponderL S

Mernll Lynch, Plerce Fenner&Smlth Inc l_ AR |

: Cust“o‘mers v. Member Fi_rm

William Gregory Cavln and W:Illam Boyer Ca\nn ("Clalmante") were represented by Klrk G

Smith, Esq., Shepherd Smlth& Edwatrds, L.L.P., Houston, Texas. B ‘ A

Merrill Lynch, Pnerce Fenntir& Smith, inc. ("Merrill” or "Respondent”) was represented
by Keith Guilfoyle, Esq., Mernll Lynch, Plerce, Fenner&Smuth Inc., New York, New York. -
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The Statement of Claim was filed on or about December 7, 2004. The Submission
Agreement of Claimants, William Gregory Cavin and William Boyer Cavin, was signed on
or about November 11, 2004, Claimants’ Amended Statement of Claim was filed on or
about December 19, 2005, : :

Respondent's Preliminary Answer and Motion for a More Definite Statement of Claim was
filed by Respondent, Merrill Lynch, Plerce, Fenner & Smith, Inc., on or about February 3,
2005. The Submission Agreement of Respondent, Merrill Lynch, Plerce, Fenner & Smith,
Inc., was signed on or about January 31, 2005 by Robert E. Goldberg.

Claimants’ Response to Respondent's Motion for More Definlte Statement of Claim was
filed on or about March 3, 2005.

Respondents Reply in Further Support of their Motion for More Definite Statement of

- Claim was filed on or about March 8, 2005.
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Claimant's Reply to Respondent’s Response was filed on or'about March 9, 2005.

o .‘.

Claimants asserted the following causes of action: - breach of contract; promissory

" estoppel; viglation of the Texas Deceptive Trade Practices Consumer Protection Act;

" violation of the Securities Exchange Act of 1934, 15 U.S.C. Sec. 78(a); violation of the
Texas Securities Act; violation of the Texas Fraud St., Sec. 27.01 of the Texas Business -
. and .Commerce Code; breach of fiduclary duty; and intentional and negligent .
misrepresentations. The causes of action related to the recommendations and purchase -

of stocks'such as Exxon Mobile, H & R Block, and CISCO Systems, Inc. Claimants alleged

. that Respondent failed to diversify their portfolios and ‘did not properly allocate assets,

which led to substantlal Iosses in their accounts. e

Unless specifically admntted in its Answer, Respondent denied the anegatfor{s made in the

Statement of Claim and asserted affirmative defenses including the following: Claimants .
- failed to state a cause of actlon upon which relief may be granted; Claimants cannot moet
appllcable' bUrdens of proof; Respondent did not misrepresent or omit material facts;
IR Clz,armants own' actlons or inaction caused any. alleged -damages and all dutieg owed to
L Claimente ‘were fully and faithfully perfermed :
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Clatmants requested an award in the amount of $500, 00.00 in compensatory damages,

punitive damages, interest, costs, attorneys’ fees and other relief the pane! deemed just

and proper. o

Respondent requested that the claims asserted against it be denied in'thelr entirety and
other relief as the panel deemed just and proper.

On or about November 23, 2005, the Panel made a ruling granting Respondent's Motion
for a More Definlte Statement of Claim,

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. In either case, the parties
have agreed to recelve conformed copies of the award while the original{s) remaln on file
with NASD Dispute Resolution ("NASD").
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| After considering the pleadmgs the testlmony and the evidence presented at the hearlng.

the undersigned arbitrators have decided in full and final resolution of the issues submitted
for determination as follows: ) o

1) Respondent Merrill Lynch Pierce, Fenner & Smlth Inc., is liable for and
shall pay to Claimants, Willlam Gregory Cavin and Wilham Boyer Cavin, the
sum of $60, 000 00 in compensatory damages;

2) Other than Forum Fees which are specnﬂed below the parties shall each .
bear their own costs and expenses incurred In thls matter and

3) Any relief not specnflcally .enumerated, lncludlng pumtlve damages and
attorneys' fees, Is hereby denied with prejudlce

. | EE.ES_, |
Pursuant to the Code, the following fees are 359‘.'959-9"!‘;; o R
ElingFees ="+
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NASD Dispute Resolut:on will retaln the non- refundable i iing fee for each claim;

Inltfal claim fillng fee” "4 . | | o ‘ o =3 300.00

Member Feos

Member fees are assessed to each member firm thai Is a party ih these proceedings or to
the membar firm that employed the associated person at the time of the events glving rise
to the dispute. In this matter, the member firm is Merrill Lynch, Pierce, Fenner & Smith,
Inc.

Member surcharge = $1,700.00

Pre-hearing process fee =§ 750.00
Hearing process fee = §2,750.00

Forum Fees and Assessments

The Arbitratlon Panel assesses forum fees for each hearing session conducted. Ahearing

session is any meeting between the parties and the arbitrators, Including a pre-hearing

conference with the arbitrators, that Iasts four (4) hours or less. Fees associated with
these proceedings are:
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One (1) Pre-hearing session with Panel x $1,125.00 - = $1,125.00 |
Pre-hearing conference: ~ April 18,2005 . 1 session-' - _ S
Thres (3) Hearing sessions x $1,125.00 | = $3,375.00
Hearing Dates: - January 24,2006 2 sessions |

January 25, 2006 _1 sesslon

- Total Forum Feos | = $4 500.00-

The Arbitration Panel has assessed $2,250.00 of the forum fees jointly and soverally to
" William Gregory Cavin and William Boyer Cavm 3 .

- The Arbitratlon Panel has assessed $2, 250 00 of the forum fees to Merrill Lynch Pierce,

Fenner & Smith, Inc.. | o '
E.eﬁ.ummau
~ Claimants, Wllllam Gregory Cavln and Wﬂllam Boyer Cavln are jomtly and severally ||ab|e
e for RN ’ SR e
PRTN ‘.lnltlal Fihng Feo S ‘ ,;I‘ : K = $ 300 00 '
Lo Forum Fees. S e .§ 2.250.00
v TotalFees e RN +.§.2,550.00.
Less payments a =9 142500
~ Balance Due NASD Dispute Resalution | =% 1,125.00
Respondent Merrill Lynch, Pierce, Fenner&Smlth lnc is liable for:
Member Fees =$ 5,200.00
Forum Fees =$ 2,250.00
Total Fees. =$ 7,450.00
- Less payments =$ 5.,200.00
Balance Due NASD Dispute Resolution =$ 2,250.00

All balances are payable to NASD Dispute Resolution and are due upon receipt-pursuant
to Rule 10330(g) of the Code.
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ARBITRATION PANEL’

P;ltncia R. Lykos, JD.- Publuc Arbitrator, Presiding Chalr .

William Edward Buck JD - Public Arbitrator
Nick Sacaris - Non-Public Arbitrator

Concurring Arbitrators: -

fs/ Patricia R. Lykos, JD " o 01/30/06

Patricla R. Lykos, JD - ST g . Slgnature Date
Public Arbitrator, Presldlng Chalr ' S '

fs/ Willlam Edward Buck, JO _ - - O1/27/06 -
William Edward Buck, JD.. =~~~ - Signature Date -
Public Arbitrator' ' - : o , .

/s/ Nick Sacarig - - A _ 01/28/06

Nick Sacaris =~ - . - ©~~ Signature Date

Non—PuincArbitratqr AR

01/31/06 SO '
Date of Service {For NASD off ce use only)
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Patricia R, Lykos, JD - Public Arbitrator, Presiding Chalr
T Williern Edward Buck, JD - Public Arbltrator :
. Nlck Sacaris - Non-Public Arbltrator - 7
Concu | _
o f/?ﬂ/o {

8, 1D . Signature Déte
_ Presiding Chair o

Wiliam Edward Buck, JD - : ~ Bignature Date
Public Arbitrator | - .

Nick Sncnﬂn’ ..

. Signature Date
. Non-Publie Arbitrator |

s Dete Servica’ (For NASD office use only) - ” |
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e .
LI

NASD Disputs Reachson .
A.rbu'r:nnn No. 04-03333

" patricla R. Lykos, JD - Public Arblrator, Presiding Chalr
Willam Edward Buck, JD - Publio Arbitrator '

Congcurting Arbltrators:

Patricia R. Lykos, JD'

Public Arbltratar, Pras’ldlng Chalr |

ot et Buk

William Edward Buck, JD- .
Public Arbit'rator '

" 'Nick Sacaris

Non—Publlo'A[blﬁeto'[

Dt o Servics” FoTNASD offca use only)- ' * .

Nick Secaris - Non-Public Arbitrator

. Signature Date

J 270t

Signq(ure Ddte

Signature Date
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: P_airi.cia' R. Lykos, JD - Public‘Arbitraior,_Pr,esidi,ng Chalr
william Edward Buck, JD - Public Arbitrator
Nick Sacaris - Non-Public Arbitrator

Concu_fring Arbitrators:

Patricia R. Lykos, JD
Public Arbitrator, Preésiding Chair -

" William Edward Buck, JD
‘Public Arbitrator

-~ Nick Sacargs .- —

,"  Nan-Publi .Arb_i,l_rmlor.\- .
" “l".: ‘ II"““‘I lll . . 'II” ) [ "-‘l‘—- LN

ts Y [ .,' I‘.. X .

U Da o Gemice (For NASD office usé only). - T

Signature Date

"Signature Date

'/'-’.2.—'9** o

. .*"'Signaiura Date
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