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NASD Dispute Resolution :

In the Matter of the Arbitration Between:

0 Claimant 7 Case Number: 05-01756
Marianne Chopp :

| . | .
Names of the Respondents Hearing Site: Boca Raton, Florida
Merrill Lynch
Harry Lewkowitz ,

Naturé of the Dispute: Customer vs. Member and Associated Person,

REPRESENTATION OF PARTIES

For Claimant, Marianne Chopp, hereinafter referred to as “Claimant™: Hugh H. Bemstem, Esq.,
The Law Offices of Hugh H. Bemstein, Miami, Florida.

For Respondents Merrill Lynch (“Merrill”) and Harry Lewkowitz (“Lewkomtz "), hereinaffer
collectively referred to as “Respondents™ Frank J. Cuccio, Esq., Bressler, Amery & Ross, P.C.,
New York, New York.

CASE INFORMATION

Statement of Claim filed on or about: April 4, 2005.

Claimant signed the Uniform Submission Agreement on or about: March 28, 2003.

Statement of Answer filed by Respondents: July 15, 2005.

Respondents did not file executed Uniform Submission Agrcemcnts

Motion to Voluntarily Dismiss Statement of Clalm Without Prejudice filed by Claimant on or
about: October 10, 2005.

Response in Opposition to Claimant’s Motion to Voluntarily Dismiss Statement of Claim
Without Prejudice filed by Respondents on or about: October 14, 2005,

Motion to Dismiss Statement of Claim Wlth Prejudice filed by Respondents on or about
December 20, 20035.

Submission in Favor of Expungement filed by Respondent Lewkowitz on or about: January 25,
2006.

CASE SUMMARY

Claimant asserted the following causes of action: 1) breach of fiduciary duty; 2) manipulation;
3) unsuitability; 4) misrepresentation; 5) breach of contract; and, 6) failure to supervise. The
causes of action relate to various stock purchases and sales in Claimant’s account, including
purchases and sales of Verisign and Dell Computer. The causes of action further relate to the
transformation of Claimant’s account from a transaction-based commission structure to a fee-
based commission structure.
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. Unless specifically admitted in their Answer Respondents denied the allegations made in the
Statement of Claim and asserted various affirmative defenses.

RELIEF REQUESTED

Claimant requested compensatory damages in the amount of $700,000.00 and interest.

Respondents requested that the arbitration Panet dismiss Claimant’s Statement of Claim with
prejudice, award Rcspondents costs, and such other relief the Panel deemed just and proper.

: Respondcnt Lcwk0W1tz rcquested that the Panel recommnend expungement of all references to
Claimant’s action from Respondent Lewkowitz’s NASD Ccnu'al Registration Depository
‘(CRD") rec u.d .

OTHER ISSUES CONSIDERED AND DECIDED

On or about October 10, 2005, Claimant filed a Motion for Voluntary Dismissal of the Statement
of Claim Without Prejudice. On or about October 14, 2005, Respondents, filed a Response in
Opposition to Claimant’s Motion for Voluntary Dismissal Without Prejudice. On or about
December 14, 2005, the Panel denied Claimant’s Motion for Voluntary Dismissal of the
Statement of Claim Wlthout Prejudice.

On or about December 20, 2005, Respondents filed an unopposed Motion to Disntiss the
Statement of Claim With Prejudice. Accordingly, the Panel dismissed the Statement of Claim
With Prejudice.

AWARD

Claimant has decided that she 10 longer wishes to prosecute her claims and will voluntarily
withdraw her claims against Respondents Merrill and Lewkowitz with prejudice. Accordingly,
the Panel has decided in full and final resolution of the issues submitted for determination as
follows:

1. Claimant’s claims against Respondents Merrill and Lewkowitz are dismissed in their entirety,
with prejudice.

2. The Panel recommends the expungement of all reference to the above captioned arbitration
from Respondent Lewkowitz’s registration records maintained by the Central Registration
Depository (“CRD™), with the understanding that pursuant to NASD Notice to Members 04-16,
Respondent Lewkowitz must obtain confirmation from a court of competent jurisdiction before
the NASD CRD will execute the expungement directive.

Unless specifically waived in writing by the NASD, parties seeking judicial confirmation of an
arbitration award containing expungement relief must name NASD as an additional party and
serve NASD with all appropriate documents. Pursuant to Rule 2130, thc arbitration pane] has
made the followmg affirmative findings of fact:

» That the evidence has shown that Claimant’s aflegations that she was “an unsophisticated
buy and hold investor who would occasionally trade her equities™ were false;
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» That the evidence has shown that Claimant’s allegations that she . . . was not an ',
appropriate candidate for the [MULA Account] were false;

® That the evidence has shown that Claimant’s allegations that she *“did in fact 'rely:c_m .
Merill Lynch research and recommendations which caused her serious financial loss,
specifically, but not limited to, Verisign, Dell Computer, et al.” were false;

s That the evidence has shown that Claimant’s allegations that “{i]n the fall of 1999
- (November), the Claimant wished to sell her equities, so that she could buy a new home
and that Respondent Lewkowitz persuaded the Claimant 1o take a margin oan using her
.equities as collateral rather than selling them for a profit, so she could instead buy more -
stocks” were falge; and

That the evidence has shown that Claimant’s allegatiornis that Clmmant “relied on sald
false research” and that “Respondent Mermiil Lynch failed to supemse its brokers and
customer accounts” were false.

3. Pursuant to Rule 2130(b)(2)(A) and (B),' the Panel determines that the recommendation for
expungement in paragraph 2 above is meritorious and has no material adverse effect on investor
protection, the integrity of the NASD CRD system, or regulatory requirements.

4. Any and all claims for relief not specifically addressed herein, are denied. |

Pursuant to the NASD Code of Arbitration Procedure (the “Code™), the following fees are.
assessed:

Filing Fees -
NASD Dispute Resolution wili retain or collect the non-rcﬁmdable filing fees for each claim:

Initial clatm filing fee = $ 375.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the
member firm(s) that employed the associated person(s) at the time of the event(s) giving rise to
the dispute. Accordingly, Merrill Lynch is a party and a member firm.

Member surcharge = $2,250.00
Pre-hearing process fee = $ 750.00
Hearing process fee = $4,000.00
Total Member Fees = $7,000.00

Adjournment Fees a
Adjournments granted during these proceedings for which fees were assessed:

No adjournment fees were assessed during these proceedings.
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- Three-Day Cancellation Fees
Fees apply when a hearing on the merits is postponed or settled w1thm three business days before
the start of a scheduled hearing session:

. No three-day cancellat;on fees were assessed during these proceedings.

' Injunctive Relief Fees

Injunctive relief fees are assessed to each member or associated person who files for a temporary
. injunction in court. Parties in these cases are also assessed arbitrator travel expenses and costs
when an arbitrator is required to travel outside his or her hearing location and additional
arbitrator honoraria for the hearing for permanent injunction. These fees, except the injunctive

relief surcharge, are assessed equally against each party unless otherwise directed by the Panel,
f ) ‘

There were no injunctive relief fees assessed duﬁng these pfoceedings.

Forum Fecs and Assessments

The arbitration Panel has assessed forum fe,es for each session conducted or each decision
rendered on a discovery-related motion on the papers. A session is any meeting between the
parties and the arbitrator(s), including a pre-hearing conference with the arbitrator(s), that lasts
four (4) howrs or less. Fees associated with thesg proceedings are:

One (1) Pré-hcaring session with Panel @ $1,200.00 per session = $1,200.00
Pre-hearing conference:, September 28, 2005 1 session
Two (2) Decisions on discovery related motlons decided by the Panel @ 600.00 '
per motion - =81,200,00
Dates: ‘ December 14, 2005 1 session

December 20, 2005 1 session
‘One (1) Heaning session with Panel @ $1,200.00 per session ‘ = $1,200.00
Hearing Date: January 26, 2006 1 session
Total Forum Fees = $3,600.00

1. The Panel has assessed $1,800.00 of the forum fees to Claimant.
2. The Panel has assessed $900.00 of the forum fees to Merrill Lynch,
3. The Panel has assessed $900.00 of the forum fees to Respondent Lewkowitz.

Administrative Costs

Administrative costs are expenses incurred due to a request by a party for special services
beyond the normal administrative services. These include, but not limited to, additional copies
of arbitrator awards, copies of audio transcripts, retrieval of documents from archives,

" interpreters, and security. :

- No administrative costs were assessed during these proceedings.

Fee Summary

Claimant is solely liable for:
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Initial Filing Fee:- - =% 37500 - o
Forum Feeg : =9$1.800.00
Total Fees 7 v =$2,175.00
Less payments : =$1,575,00
Balance Due NASD Dispute Resolution =$ 60000
Respondent Merrill Lynch is solely liable for:
Member Fees _ =$ 7,000.00
Forum Fees - =$ 900.00
. Total Fees =$ 7,900.00
Less payments J _=$7,000.00
‘Balance Due NASD Dispute Resolution ' =% 900.00
Respor}dent Lewkowitz is solely liable for: : , '
Forum Fees - =% 590000
Total Fees . =$ 900.00
Less payments =3 0,00
Balance Due NASD Dispute Resolution =3 900.00

All balances are payable to NASD D1spute Resolution and are duu upon recelpt pursuant to Rule
10330(g) of the Code.

.. ARBITRATION PANEL |
Arthur J. Leibell, Esg. ] Public Arbitrator, Presiding Chairperson

Franz C. Thame - - Public Arbitrator
John Uustal - Non-Public Arbitrator

Concurring Arbitrators’ Signatures

{s/ Fe 1 6
Arthur J. Leibell, Esq. Signature Date
Public Arbitrator, Presiding Chairperson \

fsf - Febryary 1, 2006
Franz C. Thame ‘ Signaturc Date
Public Arbitrator

/s/ , ' eb 2006
John Uustal ~ Signature Date
Non-Public Arbitrator :

Febmary 1, 2006
Date of Service (For NASD Dispute Resolution office use only)
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- Inttial Filing Pee 2§ 373.00
Forupg Fees | =3 180000 -
Total Foes =$2,175.00
- Leis payypents . =3 1.273.00
_ Balance Dus NASD Dispute Rusculutlon =$ 600,00
Respondant Merrill Lynch s solely able for . ,
Membes Fecs = $ 7.000.00
Total Fees g = $ 7.900.00
! Bn!nnoe Due NASD Dispute Resolution - =§ 90000
Rupondent Lowkowitz iu solul:r Yinble for: . :
Forum Fees =3 900,00
Totu) Feea . =% 90000
. 1 O .S 000
Balanoa Due NASD Disputa Regolution -$ 900.00

All balances ere payabls to NASD Disputs Rasniutm and are due upcm taceipt pursuant to Rule

10330(;) of the Code.
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Arthmr 3. Lolbell.ﬂlq
-Jol'm Uuml : .

. Mg,
PublicArb: , Presiding Chairperson

Franz C. Thame
Public Arbitmur

John Uustal \
Non-Pablic Arbitrator

Public Arbitrator, Presiding Cha{rparson
Public Arbiwator
Non-Public Arbitrator

02-0]- 05
Signamre Date

‘Sigmturu Dato

Signature Date

Dete of Service (Par NASD Dispints Resolution office use ¢aly)
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Initia) Filing Fee =$ 37500 .
Porin Feeg — =3 1,800.00 -
Teral Foes =$2.17500.
Lese payments . =$ 1.575.00 .
Balance Due NASD Dispute Resolution =% 600.00 :
Rtspondent Merrill Lynch is solely liable for: |
- Member Fecs - = §7,000.00
- FommPecs =3 90000
' Total Feeg - = § 7.900.00
Lets pavinend . =$7.00000
, . ' Balance Duc NASD Dispute Resolution =$ 900.00
Respondent Lewkowitz is solely Heble for: :
Eorum Fecy nf 2000
Total Fees =3 90000
Less payments ’ : =% 000
Balance Due NASD Disputs Resolution =% 50000
All balances are payable to NASD Dispute Resolut:lon and ire due upon re:cdpt pursuant o Rule
10330(g) of the Codc. , | |
- ARBITRATION PANEL
Arthur 7. Leibell, Bsq. - - Public Arbitrator, Pmsiding Chai rpcrsun
Franz C. Theme : . - Public Arbitrator
John Uustal - - Non-Public Arbitrator
SCopeyrzing Arbitxators’ Slznatures
- Arthur J, Leibell, Esq. Signature Date o
Pablic Arbitrator, Presiding Chairperson ) o
M"ﬁ\mﬂ\g @g@ odoilos
Pranz C. Thame Signa ate _
Public Arbitrator ' '
Johm Uustal Signature Date
Nop-Public Arbitrator

Date of Service (For NASD Dispute Resolution office use oﬁly)
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Initial Filing Fea m$ 37500
‘Total Foes - $2,175.00
Less payments | — =$1.573.00
Balence Duc NASD Dispute Resolution =$ 600.00
Respondf‘-'m Mexill Lynch is snlely liable fcr
_ Member Foss ‘ =§ 7,000.00
| Forum Fees 2§ Q-
Tognl Fees - = $7,900.0G
_ Balance Due NASD, Dispute Resolution =$ 90000
Retpondent Lewkowitz s solely Lable for:
| Eorumn Foot : =3 200.00
. Total Fess =§ 900.00
Less paymenty =3 0%
Balance Due NASD Dispute Resoiuﬁon =$ 900,00
Al balanees are payable to NASD Dispute Rcsulution and are duc up:. b receipt pursuant to Rule
10330(g) of the Codq
ARBITRATION PANEL
Arthur J. Leibell, Faq. - ' Public Arbitrater: Presiding Chmperaon
Franz C. Thame - Public Arbitrat
John Uustal - Non-Public Artnt:ator
Arthur J, Lefbell, Eaq, Si :mture Date
Public Arbitrator, Presiding Chalrperson
Frunz C. Thame Si :;-natum Date
Publle Arbitrator | '
%M 7 /P

Si ;;Mtul’ﬂ Date

Date of Service (For NASD Dispute Resolution office use only)



