Award
FINRA Office of Dispute Resolution
In the Matter of the Arbitration Between:
Claimant
Philip Evans

Case Number: 16-01770

vs.
Respondents
LPL Financial, LLC
Barry Jay Dekreek

Hearing Site: Atlanta, Georgia

Nature of the Dispute: Customer vs. Member and Associated Person
This case was decided by an all-public panel.
REPRESENTATION OF PARTIES
For Claimant Philip Evans: Lars Kristian Soreide, Esq., Soreide Law Group, Pompano
Beach, Florida.
For Respondent LPL Financial, LLC (“LPL”): Thomas F. Barnett, Esq., LPL Financial,
LLC, Boston, Massachusetts.
For Respondent Barry Jay Dekreek (“Dekreek”): Mickey Wright, Esq., Lloyd, Gray,
Whitehead & Monroe, PC, Birmingham, Alabama.
*FINRA recorded the appearance of Claimant’s counsel at the time of filing of the
Statement of Claim. The counsel’s representation of the Claimant may have ended with
the parties’ settlement. Please see the Other Issues Considered and Decided section of
this award for information on whether Claimant’s counsel appeared at the expungement
hearing.
CASE INFORMATION
Statement of Claim filed on or about: June 17, 2016.
Philip Evans signed the Submission Agreement: June 17, 2016.
Statement of Answer filed by Respondent LPL on or about: August 30, 2016.
LPL signed the Submission Agreement: August 15, 2016.
Motion to Amend Statement of Claim filed by Claimant on or about: October 7, 2016.
Amended Statement of Claim filed by Claimant on or about: November 9, 2016.
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Answer to Claimant’s Amended Statement of Claim (“Statement of Answer”) filed by
Respondent Dekreek on or about: December 29, 2016.
Barry Jay Dekreek signed the Submission Agreement: December 28, 2016.
Motion for Expungement filed by Respondent Dekreek on or about: September 18,
2017.
CASE SUMMARY
In the Statement of Claim, as amended, Claimant asserted the following causes of
action: negligence; breach of fiduciary duty; negligent supervision; and breach of
contract. The causes of action relate to a surrender charge paid as a result of
Claimant’s liquidation of an Allianz MasterDex X insurance policy, and account losses in
oil and gas investments including, but not limited to, Linn Energy, Halcon Resources
Corp., QEP Resources, Proshares Ultra Crude, Whiting Petroleum and Magellan
Midstream.
Unless specifically admitted in their respective Statements of Answer, Respondents LPL
and Dekreek denied the allegations made in the Statement of Claim, as amended, and
asserted various affirmative defenses.
RELIEF REQUESTED
In the Statement of Claim, as amended, Claimant requested: compensatory damages of
approximately $135,000.00; interest; costs; and any further relief that the Panel deemed
just and proper.
In its Statement of Answer, Respondent LPL requested that the Panel issue an Award
dismissing the Statement of Claim and providing that Claimant recovers nothing, and
granting such other, further and different relief as the Panel may deem appropriate.
In his Statement of Answer, Respondent Dekreek requested that: Claimant’s Amended
Statement of Claim be dismissed with prejudice; all FINRA forum fees and arbitrator
fees be assessed against Claimant; the Panel award costs and expenses to
Respondent Dekreek; and that the Panel award Respondent Dekreek further relief as it
deemed appropriate.
OTHER ISSUES CONSIDERED AND DECIDED
The Arbitrators acknowledge that they have each read the pleadings and other
materials filed by the parties.
On or about October 7, 2016, Claimant filed a Motion to Amend the Statement of Claim
in which he sought to add Respondent Barry Dekreek. Neither Respondent LPL nor
Respondent Dekreek filed an opposition. On or about November 9, 2016, the Panel
issued an Order in which it granted Claimant’s Motion to Amend the Statement of Claim.
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On or about September 7, 2017, the parties notified FINRA Office of Dispute Resolution
that they settled this matter. Accordingly, the Arbitrator made no determinations with
respect to Claimant’s claims against Respondents. Respondent Dekreek requested that
the file remain open in order for the Panel to consider his Motion for Expungement.
The Panel conducted a recorded telephonic hearing on November 9, 2017, so the parties
could present oral argument and evidence on Respondent Dekreek’s Motion for
Expungement. Claimant did not participate in the expungement hearing and did not
contest the request for expungement. Respondent LPL did not participate in the
expungement hearing and did not contest the request for expungement.
The Panel reviewed the BrokerCheck® Report for Respondent Dekreek and the
settlement documents, considered the amount of payments made to any party, and
considered other relevant terms and conditions of the settlement. The Panel noted that
the settlement was not conditioned on Claimant not opposing the request for
expungement. The Panel also noted that Respondent Dekreek did not contribute to the
settlement amount.
The Panel noted that Respondent Dekreek did not previously file a claim requesting
expungement of the same disclosure in the CRD.
In recommending expungement, the Panel relied upon the following documentary or
other evidence:
The Statement of Claim; the Answer; Respondent Dekreek’s Motion for Expungement
including Exhibits, in particular Exhibit D (letter to Claimant dated January 24, 2014),
Exhibit K (email from Claimant to Respondent Dekreek dated January 29, 2016) and
Exhibit L (email from Respondent Dekreek to Claimant dated January 29, 2016).
The Arbitrators have provided an explanation of their decision in this award. The
explanation is for the information of the parties only and is not precedential in nature.
The parties present at the hearing have agreed that the Award in this matter may be
executed in counterpart copies or that a handwritten, signed Award may be entered.
AWARD
After considering the pleadings, the testimony and evidence presented at the recorded
telephonic hearing, and the post-hearing submissions (if any), the Panel has decided in
full and final resolution of the issues submitted for determination as follows:
1. The Panel recommends the expungement of all references to the above-captioned
arbitration from registration records maintained by the CRD for Respondent Dekreek
(CRD# 4583534), with the understanding that, pursuant to Notice to Members 04-16,
Respondent Dekreek must obtain confirmation from a court of competent jurisdiction
before the CRD will execute the expungement directive.
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Unless specifically waived in writing by FINRA, parties seeking judicial confirmation
of an arbitration award containing expungement relief must name FINRA as an
additional party and serve FINRA with all appropriate documents.
Pursuant to Rule 12805 of the Code of Arbitration Procedure (“Code”), the Panel has
made the following Rule 2080 affirmative findings of fact:
The claim, allegation, or information is factually impossible or clearly erroneous; and
The claim, allegation, or information is false.
The Panel has made the above Rule 2080 findings based on the following reasons:
The evidence reviewed by the Panel showed that Claimant had been made fully
aware of the surrender charge he would incur if he chose to surrender the annuity at
the heart of the claim. Furthermore, the evidence does not support Claimant’s claim
that his portfolio was too heavily weighted in certain types of investments or that it
was inconsistent with Claimant’s stated investment objectives. The Panel found the
losses Claimant experienced were the result of unforeseen market forces and not
the negligence or wrongdoing of Respondent Dekreek.
FEES
Pursuant to the Code, the following fees are assessed:
Filing Fees
FINRA Office of Dispute Resolution assessed a filing fee* for each claim:
Initial Claim Filing Fee

=$ 1,425.00

*The filing fee is made up of a non-refundable and a refundable portion.
Member Fees
Member fees are assessed to each member firm that is a party in these proceedings or
to the member firm(s) that employed the associated person(s) at the time of the event(s)
giving rise to the dispute. Accordingly, as a party, Respondent LPL is assessed the
following:
Member Surcharge
Member Process Fee

=$ 1,700.00
=$ 3,250.00

Hearing Session Fees and Assessments
The Panel has assessed hearing session fees for each session conducted. A session is
any meeting between the parties and the arbitrator(s), including a pre-hearing
conference with the arbitrator(s), that lasts four (4) hours or less. Fees associated with
these proceedings are:
One (1) pre-hearing session with the Panel @ $1,125.00/session
Pre-hearing conference: November 9, 2016
1 session

=$ 1,125.00
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One (1) hearing session on expungement request @ $1,125.00/session =$ 1,125.00
Hearing Date:
November 9, 2017
1 session
______________________________________________________________________
Total Hearing Session Fees
=$ 2,250.00
The Panel has assessed $562.50 of the hearing session fees to Claimant.
The Panel has assessed $562.50 of the hearing session fees jointly and severally to
Respondents.
The Panel has assessed the entire hearing session fee of $1,125.00 for the
expungement hearing to Respondent Dekreek.
All balances are payable to FINRA Office of Dispute Resolution and are due upon
receipt.

November 27, 2017

November 27, 2017
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ARBITRATION PANEL
James R. McGuone
Ronelle W. Genser
Marcia A. Ogilvie

-

Public Arbitrator, Presiding Chairperson
Public Arbitrator
Public Arbitrator

I, the undersigned Arbitrator, do hereby affirm that I am the individual described herein
and who executed this instrument which is my award.
Concurring Arbitrators' Signatures

James R. McGuone
Public Arbitrator, Presiding Chairperson

Signature Date

Ronelle W. Genser
Public Arbitrator

Signature Date

11/22/17

Marcia A. Ogilvie
Public Arbitrator

Signature Date

__ November 27, 2017 ______________________________
Date of Service (For FINRA Office of Dispute Resolution office use only)

