NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC.

Iin the Matter of the Arbitration Between

X
X
John F. Horty and X
fric W. Springer, Trustees . X
Claimants X
x CASE NO.
vs. x 89-01200
X
x ORDER
Seligman Marketing, Inc. X
Respondent X
X

CASE SUMMARY

Claimants, John F. Horty and Eric W. Springer, Trustees of
the Horty, Springer & Mattern, a professional corporation pension
and profit sharing plans, ("Claimants"), alleged that the
Respondent, Seligman Marketing, Inc. ("Respondent”), is liable
for losses suffered by the Claimants as a result of the failure
of the Respondent and/or its agent to liquidate the Claimants’
investment in the Seligman Capital Fund, Inc. for more than two
and one-half months after receiving the liquidation order from
the Claimants.

Respondent made a Motion to Dismiss in which it contended
the Statement of Claim,and its amendments., failed to state a
claim upon which relief can be granted. Respondent contended
that the Claimants cannot recover from the Respondent because no
connection is alleged between the Claimants and the Respondent,
and the Respondent is not alleged to have done anything wrong.
The Claimants alleged that the apparent purpose of the Respondent
was to act as the broker to effect the transfer of all Seligman
Capital Fund interests, and that the Respondent failed to act in
liqguidating the Claimants’ interest when requested.

RELIEF REQUESTED

Claimants regquested actual damages of $122,274.21,
attorneys' fees and expenses in excess of $10,000.00, plus that
the Respondent’s Motion to Dismiss be denied. Respondent
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requested dismissal of the Statement of Claim, and its
amendments, in their entirety, plus costs and attorneys’ fees.

QORDER

On July 10, 1990 the arbitrators conducted a prehearing
telephone conference with the parties to this action for the
purpose of hearing oral arguments with respect to the
Respondent’s Motion to Dismiss. On Friday July 13, 1990 the
arbitrators reconvened in private for further deliberation of the
Respondent’s Moticn to Dismiss. At the conclusion of this
meeting, the arbitrators unanimously issued an order (attached as
Exhibit A), which was forwarded to the parties. On October 5,
1990 the Arbitrators reconvened to resume discussion and
consideration of the Respondent’s Motion to Dismiss. “The
arbitration panel having considered the pleadings, and all the
submissions presented, has determined in full and final
resolution of the issues submitted for determination as follows:

1. See attached Exhibit B.
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3. Bath parties are hereoy zranted an additional
15 days £rom che date of this ruling to initiate
furtner qldcovery. ally objectiuns to newly
initiated discovery must be raised within five
calendar days of 1:t5 receipt by the objecting
party;

4. All discovery shall be completed within 60 davys
from the date of this ruling;

5. Any and all additional informat:on to be
submitted, other than testimony or documentarv
avidence to be presented at a hearing, shall be
submitted no later than the 60th day following
the date of this ruling. This paragraph ahall
not oe i1aterpreted to limit the partias to
additiconal submission of {nformaticon relacing
only o the Mation to Dismiss. To the
cuntrary, any additional submissions, regarding
any aspect of the claim or defense, must be
submitted no later than 60 days follcwing the ~
date of ihis tuling;

§. It is the intention of the Panel that as soon as
possible after the expiration of the 60 day
pericd cutlined above it shall reconvene in
person or by conference call to further consider
the Motion to Dismigs and issue its ruling
thareon.

I hereby certify that zhe above is the ruling cf the
Arbitration Panel, ananimously, and that I have been
authorized by the entire Panel to communicace this
decision on its behalf.

Stev chuk _
rman, NASD arbitracion Panel

SBL/fs
¢c: Gary Lee Hogan
Frederich E. Liechti, Esqg.
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October 9, 1990

NATIONAL ASSOCIATION QF SECURITIES
DEALERS, INC.

Arbitration Division

NASD Financial Center

33 Whitehall Street

New York, New York 10004

Attention: Leonard J. Amorusoc, Esquire

RE: NASD Arbitration 89-01200
John F. Horty and Erick W. Springer, Trustees
v. Seligman Marketing, Inc.

Dear Mr. Amoruso:

On Friday, October 5, 1990, the Arbitrators reconvened
in person at the offices of the Chairman to resume
discussion and consideration of Respondent's Motion to
Dismiss. Following that discussion the Panel unanimously
agreed upon the following decision which we request that
you forward to the litigants.

1. Respondent's Motion to Dismiss is GRANTED;

2. Respondent's demand for costs and attorney's fees
is DENIED;

3, The Arbitrators direct that claimant shall be

solely responsible for the NASD prepaid session
fee which shall be retained by the NASD;

EXHIBIT B
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§. The Arbitrators decline to issue an cpinion.

Beszvreg '
7
- Sre B. Larchuk

Concurring Arbitrators:

1 A
L~ T, [ e
GARRY 'LEE HCGAN - Inaustry
Arbmtra;or

= Lsgd

FREUERICH E. LIECHTI, ESQUIRE -~
Public Arbitrator




