N.A.S.D. AWARD
AYTONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between

Name of Claimant(s)
Phillips J. Goodenough & Bartolero

89-02815
PaineWebber, Inc.
Lawrence W. Daly

For Claiment: Mr. Robart Rusky, Esq. of Hanson, Bridgett, Marcus, Vlahos ana

Rudy. |
For Respondent, Paine Webber, Inc. : William Montgamery, Esg. of PaineWebber,
Inc.
For Respordent, Lawrerxe W. Daly: Michael E. Myers of Gordon & Rees
S DEURSTIN

Statement of Claim filed: October 12, 1989

Claimant's Submission Agreement signed on: March 30, 1989

Statement of Answer filed by Respondent, PaineWebber, Inc. on: February 12, 1990
Respordent, PaineWebber, Inc.'s Submission Agreement signed on: February 5, 1990
Statament of Answar filed by Respondent, Lawrence W. Daly on: May 29, 13390
Respordent, Lawrence C. Daly's Submission Agreement signed on: August 21. 1391

RO IO
Hearing Date(s)/Sessions: August 21 and 22, 1991 - five sessions

Hearing locations San Francisco, California

CASE SIRRRRY |
Claimant(s), alleged breach of fiduciary duty, frmd,axﬂviohﬁmofthe
Calﬂmmg:pgmu Securities Law, sections 12(1) and 12(2) of the Securities

Act of 1933 and section 10(b) of the Securities Act of 1934. Claimant alleged
ﬂutaespammmfmmmbymumlyfmmgm
emcutoaseuonhrmthaspncttosmitiesmldbymammcoodenougn
American Bionetics, Inc..

Respondent, PaineWebber, Inc., alleged that the claim is groundless for at
least three reasons: 1)tha:ammqoodc:chrtosellm!‘dnmaxy1987bacmxse
of the holding restrictions, Z)t!msmmﬁmcrmwm
authority to put a sell order on, and 3) there was no fim or broker time and

Pomlofd



price discretion to put on a sell order based on Goodencugh's previcus interest
n__ selling his stock in February. PaineWebber, Inc. also alleged that Claimant

mvedm.snghttobrmqtmscauseofactmnardsmudbepmcmcbd fraom
recovery because of his failure to mitigate damages. PaineWebber also asserted
various affirmative defenses. Respondent, Lawrence Daly, alleged that Claimant
never camunicated a valid sell order to Mr. Daly and in fact rejected the idea
of selling the stock when it became available for sale. Daly further alleged
that any claim that Claimant may have concerning his 144 stock is precluded by

his failure to mitigate his damages, as Goodenough knew or should have known that
no sell order had been exacuted.

Claimant(s) requested damages in an amount according to proof, consisting of
the as yet undetermined principal sum consisting of the value of the stock for
which it could have been sold, plus interest, less the present value of the
stock; plus consequential and general damages according to proof. Claimant also
requested costs and such other relief as is deamed just and proper. ‘

Respondent, PaineWebber, Inc., regquested that the Statement of Claim be
dismissed against the Claimant. Respondent, Lawrence Daly, requested that the
arbitrators render an award in favor of Mr. Daly.

After considering the pleadings, the testimony and the evidence presented at
the hearing and post hearing submissions (if any), the undersigned arbitrator(s)
as/have decided in full and final resolution of the issues submitted for deter-
mination as follows:

1. Each and every claim of Claimant is dismissed.

2. 'The parties shall each bear their own attorneys fees and costs.
The parties have agreed that the Mward in this mattar may be executed
in counterpart copies or that a handwritten, signed Award be entered.

In either case, the parties have agreed to receive confommed copies of
the Award while the original(s) remain oo file with the NASD.

Pursuant to Section 43c of the Code of Arbitratimmmmedmacmm msomp;mmn
retain the $750 ﬁ.uu; fes previcusly deposited by
PaineWebber, Inc. liable for reimbursing: Claimant said $750.  Further,
Respomhm:Pairm Inc. is assessed forum fees in the sum of $3000,
calculated as followss 5 sessions x $750 = $3750 mims the fee of $750 paid by
Claimant = $3,000.

Fees are payable to the National Association of Securities Dealers, Inc.
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Date of Decision: j/;'%/

Served 10/16/1991



