N.A.S.D. AWARD
NATTIONAL ASSOCIATION OF SECURITIES DEALERS

In ths ¥attsr of the Arbitravicn Between
Name of Claimant(s)
Timothy R. Mclaughlin
89-02975
Nama of c(s

Richard T. Fisher

REPRESENTATTON
For Claiment: Timothy R. Molaughlin ("Mclaughlin®) was represented by

Matthew D. Manghini, Esqg. of Busch & Eppenberger, located in St. louis,
Missouri.

For Respondent: Richard T. FPisher ("Fisher®) was represented by David Wells,
Esq., Kenton E. Knickmeyer, Edq. and Jennifer J. Herner, Esq. of Thampem &
Mitchell, located in St. Louis, Missouri.

Statement of Claim f£iled: Octobexr 23, 1989,
Amended Statement of Claim filed: December 29, 1990.

Claimant's Submission Agresment signed an: October 17, 1989 and Decembexr 17,
BSOC

Statement of Answer and Affirmative Defenses filed by Respondent Richard T.
Fisher cn: March 2, 1992.

Richard T. Fisher's Submission Agreement signed on: February 2,
1992.

Te Statenent of Claim filed on Octcber 23, 1989 named the following

t Drexel Purnham Lambert Incorporated; Pums Pauli and Compemy,
Incorporated; Richard Gray; Goxdon Scheser and James Morrison. Oa May 29,
1990, Drexml Burnham Lambert Incorporated filed a volumtary petition im
bankruptcy pursuant to Chapter 11 of the United States Bankruptcy Code.

Pursuant to Section 362(a) of the Banmkruptcy Code, all proceedings against
Drexel Burnham Lambert Incorporated were stayed.

o May 7, 1990, the NASD was informed by letter that Claimemt McLaughlin bhad
reached a resolution of his dispute with Respondents Burms Paull & Coupeny,
Inc. and Richard Gray. Mclaughlin withdrew with prejudice his claims against
thege two respondents. .

(o September 27, 1992, the NASD was informed by letter that Claimant was



withdrawing with prejudice his claims against Respondents Gordm Schweser and
Jamasua:rism Accordingly, thefilemd.osedbythQMQOcmbcrz,
199

On December 27, 1550, Clalmant filed an Amended Statement of Claim naming
Richard Fisher as a respondent. The file was reopened on or about August 27,

1991 after receipt of the file fram archives. Fisher was served with the
Amended Statement of Claim cn or about December 18, 1991.

BEARTRG TIRFCEMATION
S

Pre-Hearing Conference: Nooa Hald
Hearing Date/Sessicns: Jumne 8, 1992 for Three (3) sessicns

Hearing Location: St. Louis, Missouri

CASE SOMMARY
wmn.wmmmtmnmr. Fisher,
while employed by or acting as an agent for Drexml Burnham Iambert
Incorporated, engaged in the unamuthorized sale of Mclaughlin's holdings in
Panteras Cxp. and claimed that the sale was executed to cover a maxgin
call. Mclaughlin specifically alleged the following:

1. On or about Wednesday, Octcber 21, 1987, he was informed by his
aocomt representative,” Rick Gray ("Gray®) that he was going
oeed to meet a margin call of $511,000.00 by the end of the
day. Mclanghlin agreed at that tims to sell his
amll stock holdings and, if necessary, to sell same of his
Panteras ghares to meet the call. Drexsl s0ld the miscellanecus
shares and recduced the call to approximataly $372,000.00;
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fram other sources to cover the mergin call;
3. Mdtaughlin called Gray before the mariket cpened cn Thursaday,

Penteras shares and that Mclaughlin had until 3:00 p.m. St. Louis
time to raise the funds to cover the margin call befare Drexal
would begin liquidating his holdings;

4., At apraxmately 10:45 a.m. Thsday, Goxrdon Schweser of
Drexel called Mclaughlin pushing for him to mset the margin call
and Mclaughlin repeated that he was not going to sell the Panteras
shares and plammed to meet the call by 3:00 p.m. with fimds from
other sources)

5. Mclaughlin was busy tbat moming meking the arrangements for
meeting the margin call with Drexsl's margin department and
attampting to make a private sale of his 130,000 sbares of
Panteras shares to an undisclosed party. At appraximately 12:45



p.m., Molaugblin was informed that 130,000 shares of Panteras had
just sold for 4-7/8;

6. Mcdlanghlin called Drexel awxi Sclweser informed him that 130,000
shares of his Panteras bad been =0ld, a dacisicm that Molaughlin
later discovered bad been ordered by Fisher; and

7. Milaughlin met the margin call by 3:00 p.m. erithmy
other than the Pauteras proceeds. By October 30, 1987, Panteras
clcsed at a 7 bid, 7-1/2 ask.

Respondent Richard T. Pisher denied the material allegations of wrangdoing,
misfeasance, bad faith, and unaucthorized comdhict, alleging that:

1. Ilate on the morming of Octcber 22, 1987, Mdlaughlin informed
Drexsl that hs would not be able to have any securities and/ox
bonds transferred to Drexsl by that date and was txying to cover
ths margin daficiency with cash, but that he could not guarantes
that ha could meet the margin with a cash payment by the end of the
day;

2. Drexal advised Mclaughlin that absent such a guarantee, it
wauld have to liquidate his positim to protect Drexel's interests;

3. At 12:30 p.m. m Octocber 22nd, the margin department of
Drexsl's main office directed that the margin deficiency be
covered and 130,000 shares of Mclaughlin's 192,500 shares was sold
at 4-7/8 per share to cover tha deficiency, leaving a margin debit
of approximately $100,000.00; and

4. As branch menager, Fisher was bomd to conply with this cxdex
fran tha main office and the acticn was within all fedexal and
regulatory rules.

Pisher assarted as affirmative defenses that:

1. Rxsuant to Paragraph 7 of the Custamer's Agresnmeant executed by
Mclaughlin, Fisher, as Drexsl's agent, was authorized to sell the
Panteras stock to meat McLaughlin'g margin daficliency and protect
Drexal's interests as a creditor of Mclaughlin;

2. The Statement of Claim failed to stats a claim uypon which
relief can be granted;

3. Mdlaughlin's Statemsnt of Claim was barred by laches for his
failure to raise the claims prooptly;

4. The claim for damages should have been denied because they are
incapable of estimaticn;

5. The claim for dmmges should have been barred due to
Mclaughlin‘'s failure to mitigate because Drexel offered to re-
acquire his position in Panteras at a lower price than that at
which it was sold; and



6. At all times, Fisher was acting in a represemtative capacity
uxder ths direction and comtrol of Drexsel's main office in New
York, did not have any discretion regarding the camputer-generated
margin calls made by Drexel's main office and was bound to meat ail
margin deficiencies under the rules of the MNASD and the SEC
relating to margin.
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Claimant requested the entry of an amard against Respondent in the sum of
$308,750.00 plus interest at 9% pexr anmm since October 22, 1987; attormeys®
fess in the sum of 1/3 of the total damages; and pumitive damges in the sum
of $2,000,000.00. The amounts received in settlement from pricr Respondents
would be credited against any recovery received from Figher.

Respcndent requested that the claim against him be dismissed and that the
costs associated with his dafense be charged against the Claimamt.

OTHER ISSUES OON

The parties have agreed that the Mmard in this matter may be exscuted in
countexpart copies or that a handwritten, signed Jamrd may be entered. In
either case, tha partiea have agreed to receive conformed copies of the Asaxd
while the originals remain cn £ile with the NASD.

n Juns 8, 1992, Respondent Fisher made a motion for a directed vexdict at
the close of ths Claimant's case. After argunsmt by ths psrties, tha psnel
determined that the motion would be denied.
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After considering the pleadings, the testimony and the svidence presented at
the hearing, the undersigned arbitrators have decided in full and final
resolution of the issuss submittad for detenmivaticn as follows:

1. Respondent Richard T. Fisher is liable for and shall pay to
Claiment Timothy R. Molaughlin the sum of Gne ($1.00) Dollar;

2. Tha parties shall bear their omn costs of arbitratiom,
anam fnu,mqt:turthonw.ﬂmllynmud

COIEER OOOTS
Puxsuant to Sectiom 43(c) and Section 37 of the Code of Arbitratien
Procedure, Respandent Richard T. Fisher shall pay for all of ths coxt

Pursuant to Secticn 43(c) of the Code of Arbitration Prodehure, the
following total Farum Feas are assessed: Thres (3) sessions x Hearing



Sessian Deposit of $1,000.00 = $3,000.00.

The Naticnal Asgsociation of Securities Dealers, Inc. shall retain the claim
filing fee of $250.00 and refund the $750.00 bhearing session daposit
reviqusly deposited by the Claimant Timothy R. Mclaughiin, Respondent
Richard T. Fisher is liable for and shall pay to the NASD forum fees in the
sum of $3,000.00.

Pees are payable to thes Natiocnal Association of Securities Dealers, Inc.

Dated:
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Public Arbitrator

Chairperson

P remk o — i
(4
Public Arbitxator

Jan M, Jansen July 31, 1992
W
Industry Arbhitrator

Date of Service cn Parties: : 2_,



