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SIRARYOF ISCUES

This case was filed on November 6, 1989. Claimants alleged negligence,
tortious breach of fiduciary duty, tortious breach of the obligation of good
faith and fair dealing, breach of contract, and viclation of the Securities
Act of 1933 and the Securities and Exchange of 19344, in connection with
their invesuments in National Federal Securities Trust, Liberty Allstar m,
American First Participating Mortgage Fund, Hutton Investment Series
Government Series, Silver Screen Partners III, Mendik .Real Est_ate Limited
Partnership, which Claimants alleged were unsuitable investments.
Respondents denied the allegations made by Claimants. They alleged that the
investments were suitable, that all investments were discussed with the
Claimants and they understocd them and the risks involved. Rsspondants
further alleged that (1) Claimant's losses, if any, were suffered as a direct
and proximate result of the actions of Claimants ard/orthirdpart:.eg after
Claimants no longer maintained accounts with Respondants,' (2) Claimant's
losses, if any, were incurred as a direct and proximate result of
fluctuations in the marketsiace and as a result of general econamic
conditions, and not as a result of any wrongdoing by the Respondents, (3)
Claimants ratified and approved all transactions with full knowledge of the
potential risks, and their claims are therefore bar_:red, and (4)_ Claimants’
claims are barred by the statuss of limitations applicable to claims asserted
in the statement of claim.
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Claimants requested: (1) $18,431.68 in damages for brokerage cammissions
and administrative costs said, unnecessary taxes paid, and lost investment
profits, together with prejudgment interest on such amounts from the dates
the Josses were incurrei. st the rate of 10% per anmm: (2) punitive

of $12,000.00; (3) attorneys' fees and costs of Arbitration; and (4) for such
ot_:her and further relief xs the Arbitration Panel may deem just under the
Circumstances.

On July 20, 1990 i- 3Seattle Washington, the undersigned arbitrators _
heard the controversy, in owo sessions, between the parties as set forth i «
sumissions to arbitration signed by the Claimants on October 4, 1989 by
Respondent Shearson lehman Hutton, Inc. on Jamary 11, 1990, and by
Respondent Ernest Dewey on Teceamber 27, 1989.

The arbitrator, havinc considered the pleadings, the testimony, and the
eviderce presented at tie hearing, has detemmined in full and final
resolution of the issues surmitted for determination as follows:

1. Claimants were unsophisticated investors who relied on respondent
Dewey and E.F. Hutton to select investments suitable for their
needs, and Huttsh and Dewey had a fiduciary duty to Claimants with
respect to selection of investments for their account. The
arbitrator finds that claimants requested respondents Dewey and
E.F. Hutton to seiect investments in the two accounts at issue that
would preserve the principal funds invested for specific purposes,
which were (1) <o provide approximately $17,000.00 in living
expense funds on Jamary 1, 1989; and (2) to provide funds for the
puachase of a retirament hame on or about Novembexr, 1988.
Consequently, rescondents' selection of long-term, income-oriented
mitual funds with substantial volatility and exit cammission
charges, and long-temm, incame-oriented limited partnerships was
unsuitable.

With respect to the $17,010.24 invested in National Federal
Securities Trust on Septamber 3, 1986, the arbitrator finds that
claimants specifically instructed respondents Dewey and Hutton that
they wanted these funds to be invested in a Certificate of Deposit
("CD") or other “ixed temm investment to mature on Janmary 1, 1989
and that respcients Dewey and Hutton failed to carry out
claimants' instructions. Therefore, claimants are awarded
$4,976.60, which the arbitrator finds to be claimants' out of
pocket loss, consequential damages, and interest to August 15,
1990.
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With respect to the -=wvestrent of $63,000 on or about October 23,
- 1986 in the Liberty Ail-3tar, American First Mortgage and Hutton
Investment Govermment Series Funds and in the Silver Screen and
Mendik Limited Parts-arships, the arbitrator finds that these
investments were unstitzble but that claimants gave no specific
instouction to imves: ~hese fuwxs in a CD type investment.
Therefore, claimantz 2re awarded their out-of-pocket loss,
including commissicns <2id, but offset by dividends and profits:
earned, in the amovnz 2f $90.10. Claimants are also awarded
statutory interest at =@ rate of ten percent form November 1,
1988, which the arbit-zstcr finds to be, according to the evidence,
a reasonable datz =y wiich claimants would have expected to
liquidate their imvesmants if they had been invested to meet
their objectives, <o august 15, 1990, in the amount of $16.12. . .

In summary, Respondents are liable and shail pay to Claimants the
sum of Five Thousand Zighty-Two Dollars and Eighty-Two cents
($5,082.82). ‘

2. The arbitrator finds itiat it is unnecessary to determine whether
New York or Montana _aw applies to the punitive damage issue, or
whether the arbitrator 1s empowered by the Montana Code Annot.
Section 27-1-221 to ewerd punitive damages. The arbitrator finds
that the evidence dil ot establish that respondents acted with
actual malice or actual ir , as defined by M.C.A. Section 27-1-
22. Therefore, no punitive damages will be awarded.

3. The parties shall each bsar their respective costs including
actorneys' fees.

4. In accordance with 3ection 43 of the National Association of
Securities Dealers, Inc, (NASD) Code of Arbitration Procedure, the
NASD shall retain <he $400.00 filing fee previously deposited by
the claimant as an assessment of forum fees by the arbitrator.
Further, pursuant <o saction 43, Respondent Shearson Lehman, is
liable for forum fees in the amount of $400.00, to be paid directly
to the National Association of Securities Dealers, Inc.
Respondents are jointiv and severally liable for reimbursing
claimants said $400.00 Iiling fee.
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