N.A.S.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitraticon Between

Name of Claimant!sl

Mary L. Fexrarini
Case No. 90-00618

Name of %t!s!

Donaldson Lufkin & Jenrette Securities
Femer Financial, Inc.

Janes Permer

Philip Leon

St et el g et gt et wmpt Smpt eny? ‘wet ey it

For Claimant, Mary Ferrarini ("Perrarini®) : Philip Snyderburn, Esq. of
Soyderiurn, Rishoi & Swarmnm.

For Respondent, Donaldsom, ILufkin & Jenrette Securities ("DLJ"): Bemmett
Falk, Esq. of Morgan Lewls & Bockius.

For Respondent, Femner Financial, Inc. ("Femmer Financial®™): Leslie King
O'Neal, Eag. of McDanough, O'Neal & O0'Dell.

Raspondient, James Feamer ("Feamer®) was ge but had previously been
repregented by Artinx Louv, Beg. of Arnold & Eggan. .

Respondent, Philip Lecn ("Leon") was pro se.

CASE IMFORMATTOM

Statement of Claim filed: March 1, 1990 and amended on October 31, 1990.
Claimant's Sublmission Agreement signed: Octcober 30, 1990.

Respondent, DLJ's, Statement of Answer and Third Party Claim filed: May 16,
1990. Respondent, DLI's, Submission Agreement signed: May 5, 1990 by Thamas
Franko on bebalf of DLJ.

Respondents, Feopar Financial and Fermer's, Statement of Answers filed: May
21, 1990 and amended on July 12, 1991. Respondents, Femner Financial and
Famer's, Submission Agreements signed by Femner individually and on behalf
of Femmer Financial on May 16, 1990. Respondents, Fammer Financial and
Femnaer's, Answer to the Third Party Claim filed: July 12, 1991.

Raspondent, Leon, did not file a Statement of Answer or sign a Sulmission
Agreement as required by Secticns 12 and 25 of the Code (See Other Iasues).




on July 15, 16 and 17, 1991; March 3, 4 and 5, 1992; July 27, 28 and 29, 1992
in Tampa, Florida, hearings lasting 18 sessions were conducted.

Claimant alleged that Raspocdents were liable for: failure to supervise;
civil theft; caomxm law fraud; breach of fiduciary duty; and, federal
securities fraud. Claimant alleged that Lexn, as authorized agent of DLJ and -
Fermer Financial, forged and stole various checks payable to Claimank, for
which Lecn was charged criminally and plead guilty, and that Leou purchased
and sold stocks and bonds in Claimant's acconmt without her congsent.

Respondents, Femner Financial and Pemmer, denied all allegations of
wrongdoing and alleged that: Leon was not acting within the socope of his
amployment; and Leon was convicted of theft but not of forgery. Femner
Financial and Femmer asserted affimmative defenmses including; failure to
state a claim; claims of negligence by brokers seeking recovery for econamic
loss are barred absent proof of perscnal injury or property damage;
ratification; weiver; estoppel, and, corparative negligence.

Respondent, ILJ, denied all allegatioms of wrongdolng and alleged that: DIJ
had no contractual relationship with Leon, did not employ Leon, bad no duty
to supexrvise Leon anxd had no fiduciary duty to Claimsnt.

Regspondent, ILJ, alleged the affirmative defenses of: contributory
negligence; estoppel; waiver; statute of limitations and laches.

Respondent, DLJ, filed a Third Party Claim against Fermer Financial, Pemmer
anx] Lecn for comixribution.

Respondents, Femner Financial and Femmer, ansteredt:he'lhird?artyﬂaimam
alleced that it was premature,

Respondent, Ieon, failed to file an Answer.

EELIEE REEDT

Claimant :eqtmted demages in the amount of $128,000.00, plus interest,
costs, attormey's fees, treble and other prmitive damages.

Respondent, DLJ, requested dimmissal of the claim, plus costs and fees and -
raquasted contridtution fyom Famer Financial, Pemmer and Jaon,

=

This Panel finds that Respondent, Leon, was requized to sign a
Submigsion Agreemsnt and to file an Answer pursuant to Sections 12 and 25 of
tha NASD Code of Arbitratiom Procedure. Respondent, leon, being a person




associated with an NASD member firm at the time this controversy arose.

2. This Panel finds that jurisdiction exists pursuant to Secticm 12 of the
Code and pursuant to the form U-4 exacuted by Respondent, Leon.

3. For the reascms set forth in the record of proceedings and contained in
Arbitrator's Exhibit #2, this Panel found due notice to Respondent, Leon,
and, pursuant to Section 29 of the Code, this Panel proceeded with the
arbitration and enters this Maxd as if each party bad entered an appearance
in the mater sulmitted.

4, Subsequent to the comencement of this hearing and prior to its
conclusicn, the Claimant settled her claims with Respondents, Femner
Financial and Fermer, and, therefore, no ruling is made as to Claimant's
claims against those Respondents.

5. The parties that appeared have agreed that the Award in this matter may
be executsad in counterpart coples or that a handwritten, signed Award may be
entered. In either case, the parties have agreed to receive conformed copies
of the Amrd while the originals remain an file with tha NASD.

After considering the pleadings, the testimony, and the evidence presemted at
the bhearing, and Respondent, Lecm, neither appearing at the hearing nor
requesting an adjournment thereof, the arbitrators have decided in full and
final resolution of the issues submitted for datermination as follows:

l. Respondents, L[LJ and Lean, avre found liable, jointly and sewverally, and
shall pay to the Claimant the amoumt of $50,000.00 inclusive of interest.

2. FRespondent, DLJ, is found to bave been grossly negligent in thedir check
digbursement and distributice policy and, although such negligence was not
the primesry cause of Claimant's losses, the Panel will refer this matter to
the NASD's Digtrict Business Conduct Comnittae for review.

3. Claiment's request for attormey's fees, costs, punitive axi treble
damages is denied. '

4. Respondent, DLT's, request for fees and costs is demied.

5. Third Party Respondents, Femer Financial and Famer, are found not
liable to Third Party Claiment, DLJ, and therefozre, tha Third Party claims
against them are herebyy dismissed.

6. This Panel finds that, in light of tha finding of joint and several
liability between DLY and lLeon, DLJ's Third Party claim against Lecn will be
deemed moot. -
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The parties shall each bear all other costs and expenses incurred by them in
commection with this proceeding.




1. Pursuant to Section 43(c) of the Code of Arbitration Procedure, the
Panel has assessed forum fees in the ammt of $13,500.00 (18 sessions x $750
per session) .

2. Respondent, DLJ, is hereby assessed $13,500.00, $550.00 of which shall
be paid directly to the Claimant, and $12,950.00 of which shall be paid to
the Narional Association of Sacurities Dealers, Inc.

3. The NASD shall retain the non-refundable filing fee of $200.00 paid Ly
the Claimant.

4. Respondent, DLJ, shall reimburse the Claimant $200.00 for the nxm-
refundable filing fee.

5. The NASD ghall retain the sessicn deposit of $§550.00 paid by Claimant
in partial satisfaction of such forum fees.

Feegs are payable to the National Association of Securities Dealers, Inc.

Concurring Arbitrateors' Signatures

/8f

Brian G. Mooney, Eaq. Public
/s .

Theodore F. Chive , Public
/S

Regar Mickler Industry

‘Date of Decision:  september 30, 1992




