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COSE SUMMARY

This matter was initiated by a Statement of Claim filed with the National
Association of Securities Dealers, Inc. ("NASD") on March 14, 1990.
Claimants allege that Respondents engaged in a fraudulent scheme of making
unauthorized trades in the Claimants' accounts and other custamers' accounts.
Claimants further allege that Michael Carber, Senior Account Executive,
agsigned to his account advised them that -the trades were made in error and
that they would be cancelled but later stated that Respondent, Wall Street
Clearing Company, the clearing firm, would not process the cancellations.
Claimant, Paul Konecny, contends that he advised Dennis Fitzgerald of Wall
Street Clearing of these unauthorized trades and that Fitzgerald failed to
cancel the trades,

In a-Statament of Answer filed with the NASD on August 15, 1990, Respondent,
Dennis Fitzgerald moved to dismiss the claims based upon the fact that he was
acting as an employee of Wall Street Clearing Co.. Wall Street Clearing Co.
also filed a Statement of Answer, Counterclaim and Cross Claim on said date.
. Wall Street denies 1liability and contends that as clearing agent for
Wakefield Financial Corporation, it processed trades of Camponentguard, Inc.
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in Claimants' accounts and when payment for the securities was not received
the accounts. were liquideted in accordance with federal securities laws
leaving a debit:balance of $58,657.93. Wall Street also contends that if the
tradas: ware unsuthoriasd then Respondent, MJ.chaal Carber, is jointly and
severally liable for the ﬁbit balance.

In a Statementof Answer fJ.led with the NASD on July 06, 1990, Respondent,
Michas] Carber, admits that he was the registered representative assigned to
Clajmsnts' accounts. However, he denies the allegations of wrongdoing and
conterxds that all trades: were authorized by Paul Fonecny. He further
intereposes .three Affimmstive Defenses. :

In a Statement of Answer filed with the NASD on March 29, 1990, Respondent,
Parsons Eng,  denies kowdedge of the allegations and denies liability. He
also-interposes four Affimmative Defenses.

RELIEF REQUESTED

Claimemts vequest that the panel direct Wall Street Clearing Co. to remove
all fraudulent transactions fram Claimants’' accounts and charge them to
Wakefield Financial Corparation thereby eliminating the debit balances and
reestablishling the cmedit balance in the Buono account. Alternatively,
Claimants request that: the panel award them the costs of the original
frauxdulent transaction }Jese credits given for later liquidation plus interest
at a rate of B%¥ from March 21, 1989 and reasonable attorney's fees.
Claimants further request that the Counterclaim be denied.

Wall Street Clearing regmests that the panel dismiss the claims asserted
against Dennis Fitzgerald . Wall Street further requests that the panel
award them $58,657.93 on its Counterclaim and if the trades are found to be
unathorized, Jjoint and :®everal against Respondent, Michael Carber, plus
interest fram April 6, 1989. 1In the event the panel directs Wall Street to
reinstate Claimants' positions, then Wall Street requests that Micheel Carber
be required to indemmify -Wall Street for all costs incmrred in connection
herewith. :

Respondent, Michael Carl:ecr, requests that the panel dismiss all claims
asserted against him and award him costs, disbursements, counsel's fees
incurred in defense of this matter and such othar further and different
relief as the panel may deem just and proper.

Respondent., Parsons Eng, requests that the claims be dismissed.

On Maxch 25, 1991, in New York, New York, during a hearing lasting two
sessions, the undersigned arbitrators heard the controversy between  the
parties as set forth in submissions to arbitration signed by Claimants on
March 1, 1990, signed by Arthur Goetchius on behalf of Respondent, Wall
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hearing to defend the allegations asserted against him.

The perties have agreed that the Award in this matter may be executed in
comberpart copies or thak a-handwritten, signed Award be entered. In either
cane,! theyartiestuveagamtoreceneconfomedmplesof the Award while
the originals remein on file with the NASD.

After- considering-the pleadings, the testirn'ly and the evidence presented at
the hearing, the arbitrators have decided in full and final resolution of the
isswes sumitted for demmata.on as follows:

1. Respondent‘s, Dennis Fitzgerald Motion to Dismiss is granted on consent
and-Wall Street Clearing £o. is substituted as Respondent;

2. TRespondents, - Michael Carber, Alexander Minella and Parsons Eng, are
jointly and severally liable to the Claimants ard shall pay them Fifty Five
Thousand Dollars and Zero Cent ($55,000.00);

3. TFRespondents, Carber, .Minella and Eng, are also liable to the Claimants
for interest at a rate of m.ne percent (9%) fram March 21, 1989 to the date
of the Award; 3

4, All claims asserted against Wall Street Clearing Co., are denied;

5. The Counterclaim and Cross Claim asserted by Wall Street Clearing are
also .denied;

6. The parties shall each bear their respective costs including attorneys’
foam:

Respondents, Michael Carber, Alexander Minella and Parsons Eng, did not
appear at the hearing. Based upon the evidence submitted as part of
Arbitrator's Exhibit No. 2 regarding hearing notices to the parties and other

correspondences, this panel finds that proper notice was given and pursuant
to Section 29 of the Code of Arpitration Procedure, proceeded with the
hearing in their absance. _

Pursuant. to Section 43c of the Code of Arbitration Procedure, the following
forum fees zre assessed:

1. The NASD shall retain the $750.00 which was deposited by the Claimants;
2. Claimants are assessed $750.00 in forum costs for one hearing session;
3. FRespordant, Wall Street Clearing Co., is assessed §$750.00 in forum fees

P
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2. Claimanmts are assesesd $750.00 in forum costs for one hearing session;

3. Respondent, ﬁlmr. Clearing Co., is assessed $750.00 in fonm fees
for one-hescing sessions

4, w.ﬁ]lsunet Clearing Co., is assessed the $200.00 non-
refmﬂnhlefili:g:ﬁaemdauwts Claim;

S. mmmmm $500.00 non~refurdable filing fee deposited by
Wall Styesst Clesyimy on the Counterclaim;

6. The WASD sdmll retmdn the $500.00 non-refundable filing fee deposited by
Wall Strest Clescixyy.cn the Cross Claim;

7. Tesporsient, Wall ‘Btyest Clearing Co., made a total deposit of $2,200.00.
The total =moomt -assessex] is $1,950.00. Therefcore, said Respondent is
entitled to a2 refund of $250.00.

Concwrring Achdtrator Signature

Robert D.. Owen, -B8Q.

Date of Decisicon
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mefundahle- filing fee on Claimants' Claim;

5. The NASD-shall retain the $500.00 non-refundable filing fee deposited by
Wall Street Clearing am the Counterclaim;

6. 'The MASD shall retamin the $500.00 non-refundable filing fee deposited by
Wall Streat Clearing on the Cross Claim;

7. Respondent, Wall Street Clearing Co., made a total depesit of $2,200.00.
T™he “total asount assessed is $1,950.00. Therefore, said Respondent is
entitled to a refund of $250.00.

‘ DATF_D BY N ASC Date of Decision
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efhmdehle filing fee on Claimants' Claim;

5. The EASD shell -retain the $500.00 non-refundable filing fee deposited by
Wall Streetr Cleeying on the Counterclaim;

f. The WED mimil retain the $500.00 non-refundable filing fee deposited by
Wall Streetr Clearing an the Cross Claim;

7. TRempondent, Wall Street Clearing Co., made a total deposit of $2,200.00.
™e total asoomt assessed is $1,950.00. Therefore, said Respondent is
entitlaed ro a refund of $250,00.

Comcorcing Erbdteetor Signature

oo B Jabrer

Date of Decision ‘5/7/ ?’/

JATED BYNASD
MY JY | 1993




