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NRHQNRL ASSCdSTICN OF SECURITIES DEALERS

In the Matter of the Arbitration. Between

of Claimants

Olice Burdette Jr. and Carol CCNSOL1DA3ED
Williams, Executrix of the CASES
Estate of Freddie Williams QQ-

90-01131

of

ESC Securities Corporation,
Ttanas Michael Murray and Den. Carlos
BiroViell, Jr.

For CLaiinantss Ellen B. Verges, Esq. of Waring Cox, Memphis, Tennessee.

For Reapcnden.tr PSC Securities Corporation: Thomas J. Gallo, Esq. of Robins,
Kaplan, Miller & Cireai, Atlanta, Georgia.

Respondent, Tbooas Michael Mjrray did not file an appearance.

Respondent, Don Carlos Birdwell did not file an appearance.

StatatBQt of Clains filed: April 20, 1390.

daioant's Subadssion Agreenents signed on: March 27, 1990 by Carol Williams
and on April 3, 1990 Olice Burdette, Jr.

Statement of Answer filed by Respondent, FSC Securities Corp. on: June 22,
1990.

Respondent, FSC Securities Corp. 's Submission Agreement signed on: June 21,
1990.

Respondent Tbooaa Michael Murray did not file either an Answer to the Claim
or a Subadssion Agreement.

Respondent Don Carlos Birowell did not file either and Answer to the Claim
or a g^n»<««<r« Agreement.



Fearing Dates/Sessions: June 4, 1391, for two sessions ; June 5, 1991, for
two sessions ?nd November 13, 1991, for one session for a total of five (5)
hearing sessions.

fr-4<i« Meophis,

Claimants, Olice Burdette, Jr. ami Carol Williams, Ss&cutrix of the Estate of
Freddie R. Williams (collectively, "Claimants") alleged Respondents FSC
Securities Corp. ("FSC") Thorns Michael Moray ("Moray") and Don Carlos
Birowell ("Birctaell") violations of Section. 17 (a) of the Securities Act of
1933 and Section 10 (b) and 15 (c) (1) of the Securities Exchange Act of 1934,
Rule ldb-5 pccoulgated thereunder, Article III of the NASD Rules of Fair
Practice, '*•"•'» • » law fraud aTv* breach, of fiduciary duty. Additionally,
Claimnt ed that FSC failed to supervise ****» acts of Moray and
specifically approved ***** unsuitable iiMHf*™*"*̂  of ffi«<'t«»n«-ja alleged la, the"

that Moray induced f̂ iaHinant-̂  to
interests in three real estate i -hint-ad partnerships known as Epic Associates
84-XXVI ("Epic"), CrestHDod Partners, Ltd. ("Creetwood") and Southgate
Apartments, Ltd. {"Southgate") . Claimants alleged that Moray i-f.0i.cseu.Ujd
that he was an expert in the area of tax shelters and that these tax shelters
ware suitable for ***** financial needs of *~̂ ** fi«4tn»r»frgT r̂
that in fact FSC and Moray failed to investigate v&ether these investments
were suitable for ̂ h* naHmatî a arx< 03 guch breached a fiduciary duty otied to
Claimants.

Respondent FSC replied to the "î ™̂  *mA gp̂ !̂  f jqy i iy H«T?̂ <»̂  t-|y» allegations
in. bô h clains. FSC asserted affirmative A»f ****>***,

but not Hurt ted to, waiver, laches, estoppel, coaparative negligence and the
claims ware barred by applicable statutes of limitation.

Neither Respondents Moray nor Birdwell submitted answers to the claims.

requested ocnpensatozy damages jointly and severally against FSC
Moray and Birdwall in the amount of $296,268.00, pre-judgnent interest,

punitive T̂V̂  exenplary I \̂na>tĵ tlf i yum tvAitn attorney's fees and
costs ot the proceeding.

Respondent, FSC requested that the '-Î T"" be dianissed and th» claimants take
nothing with costs of the arbitration matter assessed against the Claimants
and for such other relief as the panel deans just and proper.



At the first day of hpflring, June 4, 1991, Claimant's agreed to drop their
ma-hna under sections 17 (a) of the Securities Act of 1933 and 15 fc) (l) of the
Securities Exchange Act of 1934. The panel also considered FSC's motion to
strike ***<«» second amended statement of «̂ i *•<•"> and <n ami aged t-hfg pleading.
Even, though Birdwell and Murray failed to file answers to the Statement of
naming anri subnission agreements they are bound by ĥ** panel's ri»t-p!rm4naHm
on all issues submitted as they were required to submit to arbitration
pursuant to Section 12 of the NASD Code of Arbitration.

Following the first two days of hmring in June, 1991, Respondent FSC
Securities Carp, filed a motion to (Hmrifln the Claims of the Claimants with
the NASD. The Claimants* Counsel filed a reply to the motion and the motion
pleadings were forwarded to the panel for consideration prior to the
rontinuatlon of the hearing on November 4, 1391. The panel did not rule on
tho nyiffi-n to ĵarring prior to reconvening' with *"h** p»T+̂ «»'« in Memphis,
Tennessee on November 4, 1391. Oral argument on the motion was entertained
by the panel on November 4, 1991.

The parties have agreed that the A*axd in this matter may be executed in
counterpart copies or that a handwritten, signed Award may be entered. In
either case, the parties have agreed to receive tmfr?nt~A copies of the Award
while the originals remain on file with the NASD.

After ry?ngHdgi->Tig H-X» pleadings, HM̂  testimony of Claimant's witnesses
frfr»-»r expert witness as to any damages, the evidence presented at the hearing
by Claimants, the written notion to dlnrtdsn filed by FSC, Claimant's reply to
the motion and oral argument by counsel for the parties on November 4, 1391,
the undersigned arbitrators have decided in full and final resolution of the
l3tmoo submitted for determination as followst

1. The panel of arbitrators unanimously agreed to grant the motion of the
Respondent FSC to fHflnrisn or for suonary judgment on the basis of statute of
•HmitatiriT TM rBHrlTlTig ***** ruling, Ĥ  p̂ n»\ or̂ a-trWrâ  frh«t following
dates. In late 1984, (October or November), the Claimants bought units in
Southgate, Efric and Crestwood 1inrit-gd partnerships. The Respondent Murray
returned to the Claimants the allegedly inaccurately completed subscription
agreements in about that same time period. la September 1385, Epic filed
bankruptcy and Claimants received notice of that filing shortly thereafter.
In late 1985, Murray was terminated by FSC and the Claimants became aware of
that termination in late 1985 or early 1986. In July, 1986, Vesteq, the
general partrwr in *•*"» Southgate H*H*-*»I pnyfrigrrfHp, filed bankruptcy/ and
the Claimants became aware of that shortly «~>y"r«>'tfter. In December, 1986,
Southgate filed bankruptcy and the Claimants became aware of this filing
shortly thTf***'''"- This arbitration matter was """•«•""** in April, 1990.
Accordingly, HT<» panoi hp"Mg that HV» fOa-tifig asserted against Murray,
Birdwell and FSC are barred by the statute of limitations as argued by FSC

'•'i»•<*"«• asserted by **m <**!«•<TM»r̂ »ai with prejudice, and;



2. The parties ahull each bear t-hHr respective costs, expenses and
attorney's fees Incurred in this natter.

Pursuant to Section 43c of the Code of Arbitration Procedure, the following
Forum. Fees are assessed. The NASD ghall retain the $200.00 non-refundable
claim filing fee previously deposited with the NASD by daisont Burdette and
the $200.00 non-refundable claim filing fee previously deposited with the
NASD by Claimant Williams. The NASD shall also retain the $1100.00 bpyrf̂ g
session deposit previously deposited by the Claimants with the NASD.
Respondent F9C is assessed and shall pay to the NASD aAMi-fnnfli Forum Fees in
the sun of $1875.00* dainants are MBPBSfd and «h«n pay to the NASD

Forum Fees in tia sum of $775.00.

Forum Fees are payable to the National Association of Securities Dealers,
Inc.

Concurring Arbitrators' Signatures

William J. Landers, Esq. Dated
Public Arbitrator

E. Scott Dated
Public Arbitrator

Carey Allen Dated
Industry Arbitrator

Date served by the NASD:
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2. The parties stall each bear Hwi-r respective costs, expenses and
attorney's fees incurred ia <-h<<? natter.

Pursuant to Section 43c of the Code of Arbitration Procedure, the following
Forum Fees are assessed. The NASD shall retain the $200.00 non-refundable
claim filing fee previously deposited with the NASD by daisant Burdette and
the $200.00 non-refundable <*i***\ filing fee previously deposited with the
NASD by Claimant Williams. The NASD a*u»n also retain the $1100.00 vxunrLng
session deposit previously deposited by the Claimants with the NASD.
Respondent ESC is assessed and â »\̂  pay to the NASD »AM+Arrt»i Forum Fees in
the sum of $1875.00. Claimants are assessed and f*i*n pay to the NASD

Forum Fees in the sum of $775.00.

Forum Fees are payable to the National Association of Securities Dealers,
Inc.

QgMTin » \rtej Jtafoitrators* Signatures
Name

William J. Landers, Esq. Dated
Public Arbitrator

DavidE. Scott Dated
) Arbitrator

Carey AllAf Dated
Industry flrbitrab

Date served by the NASD:


