N.A.S.D. AWARD

NATTONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Name of Claimant(s)
Eleanor DeNunno
90--01139

Neme of Respondent(s)

Merrill Lynch, Pierce Femmer & Smith Inc
Mitchell J. Siverston
Michelle Siverston

In a Statement of Claim filed with the National Association of
Securities Dealers, Inc. ("NASD") on April 20, 1990, as amended on May 7,
199G, Claimant Elearor D. DeMunno alleged that Respordent Mitchell
Sivertson, while acting as an agent or amployee of Respondent Merrill Lymch,
Pierce, Fenner & Smith, Inc., engaged in the following activities:

1. Placed Claimant in securities (mituzl funds and an anmity)
which ware unsuitable in light of Claimant's investment cbjectives
of preservation of principal and liquidity;

2. Recammended the sale of certain common stocks Clajmant hrought
to Merrill Lynch in order to imduce the purchase of the mutual
furds that ware not designed to meet her investment objectives;

3. Misrepresented the status and value of the cammon stocks in
order to induce the sale and purchase of new products;

4. Failadtoexplainormzrepresentedtmmxmiﬁcatimmdf
certain investments and transactions, resulting in the payment of
large capital gains taxes; and, ~

5.  Misrepresented and/or cmitted certain facts regarding the
mutual fund and anmuity purchases in order to induce the Claimant
to purchase same.

In a Statement of Answer filed with the NASD on June 22, 1990,
Respondents Merrill Lynch, Pierce, Femner & Smith, Inc. and Mitchell

Sivertson denied each and every allegation of wrongdoing set forth in the
Statement of Claim, stating affirmatively that:




1. Claimant was fully informed of all factors regarding the
imvestments and recaomendations made and made all her own
imrestment decisions; -

2. All recammendations to the Claimant were suitable based upon
har stated objectives; and,

3. All risks, cbjectives, workings and sale changes for the funds
ware fully explained to Claimant.

Claimant Eleanor DeNunno requested entry of an award against Respondents
Merrill Lynch, Pierce, Femner & Smith, Inc. and Mitcheil Sivertson in an
amount in excess of $150,000.00, treble damages pursuant to the Arizona RICO
act, unspacified punitive dsmages, attorneys' fees, costs, and pre— and post-
judgement interest as provided by law.

Respondents Merrill Lynch, Pierce, Femner & Smith, Inc. and Mitchell
Siverston requested that the arbitrators dismiss the claim in full and assess
costs aqainst Claimant.

Respondent Michelle Sivertson did not file a properly executed
submission to arbitration and is not a member or associated person required
to sutmit to arbitration pursuant to the Code of Arbitration Procedure. The
panel determined that Michelle Sivertson was not subject to the jur:.sdict.ion
of.thepanel

On February 27, 1991 and March 21, 1991 in Phoenix, Arizona during a
hearing lasting a total of four (4) seesions, the undersigned arbitrators
heard the comtroversy between the parties as set forth in submissions to !
arbitration signed on March 6, 1990 by Claimant Elesanor D. Mmna, on June 22,
1990 by Demnis M. Pape on behalf of Respondent Merrill lynch, Pierce, Fermer
. & Smith, Inc., and on July 23, 1990 by Respondent Mitchell J. Siverstom.

The parties have agreed that the Award in this matter may be executed in %%
counterpart copies or that a handwritten, signed Award may be entered. In :
either case, the parties have agreed to receive conformed copies of the award
while the original(s) remain on file with the NASD,

The arbitration panei, having considered the pleadings, the testimony,
anitheevxden:epmmtedattknhaarmg,haadaudedmfulla!ﬂfm
resolution of the issues submitted for detemination as follows:




1. Respondents Merrill Lyrnch, Pierce, Femmer & Smith, Inc. and
Mitchell Sivertson are jointly and sewverally liable for and shall
pay to Claimant Eleanor D, DeNunno the smm of $35,900.52 plus
interest at the rate of 10% per anmm from Jarmary 17, 1990 until
the award is paid in full. This award arises from the negligence
claim only as there is no finding of fraud;

2. Parties shall each bear their own cests, including attorneys'
fees, except for those specifically emmerated herein; amnd

3. Pursuant to Section 43(c) of the Code of Arbitration Procedure,
thaNatiomlAssocmtionof Securities Dealers, Inc. shall retain
as forum fees the $250.00 filing fee and the $750.00 hearing
session daposit previcusly deposited with the NASD by Claimant
Eleanor D. Dedunno. Respondent Merrill Lynch, Plerce, Fenner &
Smith, Inc. are liable for and shall pay additional forum fees in
amount of $3,250.00.

By the Panel
M’M Mu
Presiding Chair
Daved: _Mapch 21, 1991
Date Served: JAgril 19, 1991 -




