
N.A.S.D. AHftKD

ASSOCIKnCN OF SECORECXES TTBRTKRS

In the Matter of the Arbitration BetMoen

Name of

MacBryant, Inc.

90-01475

Stuart- JauMiti Ooopany Incorporated
C. James Padgett
Maze M* Geman
Stuart Graff
Ellen Sakamoto

For <*i»-i«i*tifr» MacBryant, Inc. was represented fay J. Je»oaiB Stanley, B0q[*f
Baton Rouge, Tfnilslima.

Star Reflpnkntst Tba Stuart-JanM Cbapany Incorporated, C. James Padgett and
Marc M. GMKI were rcprcocntcd by Donald T. Trincn, Esq. of Bart & Oxlnn,
Denver, Colorado.

Statement of Claim filedi May 23, 1990 __
Claimant's a+^ml"* AgreonBit signed onx April 27, 1S90 by Bryant J*
Bergeron, President, MacBryant, IDC.
r̂̂ *"̂ *- to StataiHQt of Claim filnrlt February 15, 1991

Statanant of Answer filed by Respondent Stuart Janes Ocnpany Incorporated oni
July 13, 1990 ^ .J^
ftfcimflifint' Stuart James Gcnpany Incorporated1 s Submission Agreement signed
en: July 12, 1990 by Mare H. Gaoan, Thft Stuart Jtaes Ooqpany Incorporated*

Statauot of Answer filed by Reepondant C. Janes Padgett on: April 6, o
C. Janee Padgett's Sukndssion Agreement signed on: April 5, 1991

teoidunt to Statanent of Answer filed by Reepondent C. Janes Padgett ant
September 17, 1991

Statamt of Answer filed by Respondent Marc N. Ganan on: Septenfaer 20, 1991
MBUC XT. Gam's Sutmission Agreement signed on: Sqpttfiihffr 16,

1991



Pie-Hearing Conference: 2fcne Held
Tfrvrritig Dates/Sessions: Nbvenfcer 11, 1591 for two (2) seas J ma

November 12, 1991 for two (2) sesfrlrnn
Novenfcer 13, 1991 for two (2) sessioDa

l i nj Tof**** m • New Orleans f Louisiana

MacBryant, lac. ("JfccBryant") alleged that aonetime prior to Iferch
1987, Frnpnrrfc-jit ito Stuart James Occpany Enoorparated ("Stuart James*) and a
registered representative devised a scheme and artifice to deprive JfecBryant
of its property by convincing the sole shareholder' of MacBryant to establish
a securities brokerage amount and to buy cannon stock and warrants based en
the fraudulent w*gTqpron*ntfirinnn *"** emissions of facts which were made by
the registered representative. MacBryant alleged that the purpose of these
representations was to defraud it of jjj.uijei.Ly by Incurring the purchase of
stock baood on ^g-i^-f^ffm*--**^ nrl fm1"n1"*l1M'"*"q of facts and codssicos of fact,
for the purpose of deriving ^^triM-*™-^ fees and other charges* MacBtyant
further alleged that rTirnn ~*m\m4f*n-f fees and other charges ware then
invested by Stuart James for the purpose of ~-**-*""-**rT its operations, and
that the above actions ocnstitutes a pattern of racketeering activity in
violation of 18 T7.S.C. 1362. MteBryant amended the data to include
Respondents C. Janes Padgett ("Padgett") , Marc M. Ganan. ("GaDan"), Stuart
Graff ("Graff") and Ellen Sakaooto and alleged that the Individual
Respooiaots were liable jointly aod severally to the sane extent as Stuart
Jtamaa uuter T^.^^Tmn securities Law, Section 714 (B) and under 18 -TT.S.C.
1962 (a).

Respondent Stuart James ^°"^^^ the material allegations of the Statanant of
alleging that:

1. MKsBryant neglected to ^np1*'lir> about the mattars set forth in
tha Statamaot of
inexcusable Ungth of tine aaoi tba olains should be daaied;

2. Any potential claias uaJer Sac. 10 <b) of the Securities and
nje Act of 1534, SBC Rule lGb-5 and Toulalmm Blue Sky law are

tiae-bazred pursuant to Sec. 51t714 of the Tcnifrii™ Code;

3. Ite RIO) claim asserted does not meet any of the required rules
of p•^*»rf^TVJ a RIQO claim and since the federal securities fraud
claims are time-barred, MacBryant cannot rely on such as a
predicate act to support the RICO

4. The mifrrfyrwmnt-ji *"* rriB allegedly made more closely resentole
"fairy tales" *->»« fraud and MacBryant 's reliance on these tales
was not reasonable*

5. Every alleged misrepresentation made was M*****̂  more than
rplnlrnn or puffing, car was a representation about a future event
and cannot constitute fraud;



6. MMfiryant received a prospectus prior to or shortly after
purchase of sewsral securities?

7. Tbe doctrines of rmplf*" haixis and in jgri JSiSSSii prohibit
MacBryant fron recovering losses since theuXeged. representations
infer that -i™4A» -JTifrrrmitirfi wes unlawfully behind the

8. IfecBryant has failed to provide a *»**™i and legal basis for
recovery of a portion of its damages ard. has failed to mitigate its

cndent Padgett adapted the Statemait of Answer filed by Stuart-dmas as
his own* la «HrHHm, Padgett alleged that MacBryant cannot assert control
person liability against ^-nrH-yiA-miff *teo there is no f*i«^ under the

Securities Act against Stuart- James, the "controlled person*, in
the first place and the Statement of r***8™ **""«•»<«« no such action. In

Padgett asserted the following Affirmative PefrrmmiT

1. Ibe Claimant fail a to state a ^i«-i« against Padgett upon wbich.
relief can be granted;

2. 3be claim is barred by cue or more statutes of limitations and
by the doctrines of estoppel, waiver, ratification, and laches;

3. Tie dainant failed to mitigate its damages}

4. n» claim is barred by the failure to object to trades within
10 days of receipt of confirmations;

5, claimants Ammtjuu, if any, ware rniionrt by unforeseeable market

6* fn»<«»Bifc ^as T^*"*^vn»ywrLiy negligent and •ffr*^M>1 the risks,
inherent in instating;

7. Padgett is not liable because he did not know and in the
mnrrlsft of reasonable care could not have known of the existence
of tba facts by reason of which liability is alleged to exist.

Padgett thereafter anmdad his Statement of Answer to adopt the Statonant of
Answer of Reepcndent Ganan as his own*

Respondent Ganan adopted the Statenent of Answer filed by Stuart-Jamee as his
own aoi further alleged that the NASD Arbitration Department has no
jurisdiction to adjudicate MacBryant1 s '"I »•*•"> against Genan ^^rwp** Gfnnn, a
resident of Colorado, newer dealt with MacBryant and newer transacted any
business _in ***** state of v^giim^, i>i addition, Genan alleged that because
tba Statanent of Claim did not apprise ***** of any alleged vfmnjrtftiTyj on his
part, the consideration of such claim would violate Genan's right to
procedural due process. Geman further alleged that MacBryant cannot assert
control person liability against i-n**-̂ •*«•!«• when there is no "^claim for
primary liability tmH»r- H^ T^ni-ia-i»tM securities Act against Stuart-James,



the "ocntzolled person" and the Statement of n**1™ asserts no such cause of
action and that MacBryant has failed to state any predicate acts or

claims against Genan for a violation of 18 T7.S.C. 1964* Genan
further asserted the a£f izmtive 'ipf^pfffff asserted by Respondent Padgett in
the preceding paragraph.

*- ibcBEyant, Inc. requested entry of an award against Respondents in^^^^^"^ •̂ •̂ •̂ •l̂  F ̂ »**^ f ^A«M« ^ «iiU*MHM# »**••* ^••W^J ^v^ «^^» •—• _J i * ~ • ™ ~4T

the sum of $169,654.46 plus interest from the date of the purchase until the
date of repayment, the cost of the pmrnryllTigj and reasonable attorneys* fees
in accordance with *"Vya limg of ***» State of Louisiana} punitive dsDogee in
the amount of $250,000.00? and treble damages* the cost of suit and
attorneys1 fees under 18 U.S.C. 1964 (c) *

Respondents Stuart-James, Padgett and Genan requested that the Statement of
be dismissed and < Vi i h* 1 in **>̂ »* entirety.

The parties home agreed that the Award in this natter may be eooecatad in
counterpart copies or that a handwritten, signed Award say be entered* In
either cose, the parties have agreed to receive omfarmnrt copies of the Award
vfcile the originals remain on file with the NASD.

Co October 18, 1991, an Involuntary Petition under Title 11 of the ttaited
States Oode was filed against Tne Stuart-Janes Ooqpsny Incorporated in the
Doited States Bankruptcy Court for the District of Colorado (Bankruptcy Case
Nb. 91-23914-RJB). Pursuant to the provisions of 11 U.S.C. 362, the
arbitration prnroMllngn against The Stuart-James Ocnpany Incorporated were
stayed.

Stuart Graff did rot file a Statenent of Answer or a fttmimrlni
agreement* 3n «•»««•«•«, Graff did not appear at toe hearing, T$on review of

s and after bearing arguments of the parties, the panel ileleimhmd.
that Graff had bean properly served with the Statement of Claim
Statement of f^i^m pursuant to Section 25 of the Qode of
Procedure. Furthermore, the panel fVfremrinnrl that Graff hod received due
notice of the hearing as required in Section 26 of the Code end that
arbitration of the oonticvotsy would proceed and the award entered pursuant
to flofft-^r?ri 29 of *•*** rvvie of a<B*v>trat1fln Procedure.

review, the panel determined that Bffgp^^^nt Sakamoto hod not been
served with the Statement of fij^i. as required under Section 25 of the Code
of Arbitration Procedure. The claim against Respondent Sakamoto was

without prejudice.

»
Ca January 6, 1992, Claimant MacBryant, Inc. filed a Motion to Strike the
post-hearing briefs of Respondents Padgett and Ganan as havinfg been filed
untimely. Ise panel reviewed the Nation and detezndaed that the Jfotion would
be



After rwtTl'VrtTVj the pleadings, the testimony and the evidence proocnted at
the ^^T-ITVJ and post >^Mtripg submissions, the undersigned axttitratccs have

full and final resolution of the issues submitted for deteodna-
tion as follows t

X. Tbe StatoDBit of fi**« and Aneatei Statement of Claim are
hereby H<«rfM*ri and denied in tttfiir entirety, the panel
determining that the ^ *•**"* axe barred by tbe Statute of
Limitations;

2. The parties «H»II bear their am oosts of arbitration,
•iwOtvMpj attorneys1 fees, except for those specifically enumerated
herein*

Pursuant to Section 43 (c) of tba Code of Atbitration Procedure, the
following total Foran Fees are nooooocrh Six (6) sessiov? x $1,000.00 =
$6,000.00.

"Hie National Association of Securities Dealers, Inc. shall retain the claim
filing fee of $250.00 and tte bearing sesslrn deposit of $750.00 previously
deposited by the Claimant MacBryant, IDC* Claimant HhcBryant, Eoc. is
liable for and shall pay to the NASD fHrHH^T**1 fonm fees in tbe sun of
$2,250.00. la «M^^-^^J Refipoodents C. James Padgett, Mure U. Genaa and
Stuart Graff are jointly and severally H«M» for and shall pay to the NASD
forum fees in the sim of $3,000.00.

Fees are payable to the National Association of Securities Dealers, Inc.

QQKXBQCIBD AlflJl'IMbMC '̂ Si^HrflTIBBS

Datedi

John F» Galvin Jtaril 3, 1992

Pii)lic Arbitrator
Chairperson

April 3. 1992

Public Axtttrator

Bebert R. Wolf Jtaril 3, 1992
Robert R. Hol£
Industry Arbitrator

Date of Services U I I/O


