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NATIONAL ASSOCIATTION OF SECURTTTES DEALERS

In the Matter of the Arbitraticn Between
Name of Claiment(s)
MacEryant, Inc.
90-01475

The Stuart-James Campény Incorporated
C. Junes Padgett

Marc M. Gemen

Stuart Graff

Ellen Saksmoto

For Claiment: MacPryant, Inc. was represented by J. Jerome Staniey, Raq.,
.. - Batom Rouge, Louisiana.

For Respondents: The Stuart-James Copeny Incorporated, C. James Padgett and
Marc M. Gaman were represented by Donald T. Trinem, Esq. of Eart & Trinmm,
Deaver, Coloarado.

Statement of Claim filed: ay 23, 1990

Claimant's Submission Agreement signed on: April 27, 1990 by Bryant J.
Bergertm, President, MacBryant, Inc.

Jmendment to Statement of Claim filed: February 15, 1991

- " Statement of Answer filed by Respondent Stuart James Compeny Incorporated on:
July 13, 1990 | R
Respandent Stuart James Company Incoxporated's Submission Agreement signed
on: July 12, 1990 by Marc N. Geman, The Stuart James Conpany Incorporated. -

Statement of Angwer filed by Respcndent C. Jmmes Padgett om: April 6, 1991
Respendent C. Jmmes Padgett's Submission Agreament signed on: April 5, 1991
Anendment to Statemwmt of Answer filed by Respondent C. James Padgett om:
September 17, 1991

Statement of Answer filed by Respondent Marc N. Geman on: September 20, 1991
Respendent Marc N. Geman's Submission Agresmsnt signed on: Septenber 16,
1991




HEARTH} THFORMATTON
Pre-Hearing Conference: None Held
: November 11, 1991 for two (2} sesaicns
November 12, 1991 for two (2) sessimns
Novermber 13, 1991 for two (2) sessios

Hearing Iocation: New Orleams, Louisiana

CASE SIAMARY

Claimant MacBryant, Inc. ("MacBryant®) alleged that scmetima pricr to March
1987, Respondent The Stuart James Company Incorporated ("Stnart Jamea®) axd a
Tegistared representative devised a schems and artifice to deprive MacBrysnt
of its property by convincing the sole shareholder of MacBryant to establish
a securities brokerage accowmt and to buy comnon stock and warrants based on
the frandulent misrepresentations and amissions of facts which wers made by
tha reqistered representative. MacBryant alleqed that the purpose of these
represeatations was to defrmud it of property by inducing the purchase of
stock based oo misinformaticn, migstatements of facts and axissions of fact,
for the purpose of deriving camnissions, fees and other charges. MacBrysmt
furthar alleged that these commissions, fees and other charges wers then
invested by Stuart James for tha puxpose of continuing its cperatioms, and
that ths above actims constituces a pattern of racketeering activity in
violation of 18 U.5.C. 1962, MacBryant amended the Claim to include
Respondents C., James Padgett ("Padgett®), Marc M, Geman (“"Gamm®), Stuart
Graff ("Graff") and Ellen Sakmmoto and alleged that the individual
Respondents were liable jointly and severally to the same extent as Sthuaxt
J.E? under Ioulsiana Securities Law, Secticn 714(B) and under 18 -U.S.C.
1962 (a).

Respondent Stuart James denied the material allegations of the Statement of
Claim, alleging that:

1. MacBryant neglected to ccmplain about the matters set forth in
the Statenant of Claim for anxd unexplainad, uweasmable and
inexcusable length of tims and the claims should be denied;

2. My potential claims undar Sec. 10(b) of the Securities and .
Exchange Act of 1934, SEC Rula 1(b-5 mdmmmmwlum“ it
ﬁm—bn:radnmttoﬁec Slzniofthatmisimm: R

3. 'mammmm-mtmtmofthamquimm
of pleading a RICO claim and since the fedexal securities fraud
claims are time-barred, MacBryant camnot rely on such as a
predicate act to support the RICO claim;

4. The misrepresentations allegedly made more closely resamble
*fairy tales” than frawl and MacBryant's relisnoce on these tales
was not reascnable;

5. mmmmummdammmmm
qﬂnicnaorpufﬁng,armamﬁtimahautafuumm
anxd cannot comstitute fraud:




._' 6. mt:mdvﬁammmwwm?atm
authorizing the purchase of several securities;

7. The doctrines of unclean hands ami in delecto probhibit
mmmmmm representations
infer that inside informaticn was umlawfully behind the
recomendation; and

8. MacPryant has failed to provide a factual and legal basis for
recovery of a portion of its dameges and has failed to mitigate its
damages

Respendent Padgett adopted the Statement of Answer filed by Stuart-Jamas as
his om. In addition, Padgett alleged that MacBryant cammot assert contral
person liability against individuals when there is po claim uxdexr the
Louisiana Securities Act against Stuart-James, the “contxolled peram®, in
the firge place and the Statement of Claim contains no such action. In
addition, Padgett asserted the following Affirmative Defenses:

1. 'ﬂaclaimtfailataamuaclammcm@ettmm
relief can be granted;

2, The claim is barrwi by ane or mre statutes of limitations amd
by the doctrines of estoppel, waiver, ratification and lacheas;

. 3. Tha Claimant failed to mitigate its dameges;

4. The claim i barred by the failure to cbject to trades within
10 days of receipt of confirmations;

5. Caimmnts damages, if any, were csused by unfcoresesable market
condi tions;

6. Claimant was ocontributcrily negligent and assumsd the rigks.
inherent in investing;

- 7. ©Padgett ig not liable because ha did not know and in the-
L . axarcige of reascnable care could not have knom of the existence

Padgett thareafter amended his Statement of Answer to adopt the Statemmmt of
Mower of Raspondent Gaman as his o, '

Respondent Caman adopted the Statement of Answexr flled by Stuart-James as his
omn amxi further alleged that the NASD Arbitration Department bas no
Juriadiction to adjudicate MacRryant's claim against Gemm because Gamen, a
resident of Colorado, never dealt with MacBryant and never transacted any
business in the State of Iouisisana. In addition, Geman alleged that bacause
the Statement of Claim did not apprise him of any alleged wrongebing on his

part, the oconsidaration of such claims would violate Gemam's right to
. procedural due process. Geman further alleged that MacBryant camot assert

control persen liability acainst individuals when there is no “claim for
- primary liability under the Iouisisna Securities Act against Stuart-James,




thea "oontrolled person® and the Statement of Claim assexrts no such cmuse of
action and that MacPryant has failed to state any predicate acts o
cognizahle claims against Gaman for a violation of 18 U.S.C. 1964, Gemmn
further asserted the affirmative defenses asserted by Respondent Padgett in
the preceding paragraph.

SELIEY e

Claimant: MacBryant, Inc. requested entry of an awexrd acainst Respondents in
the sum of $169,654.46 pluas interest fram the date of tha purchase until the
data of repayment, the cost of the proceading, and reascoable attornays' fees
in accopdance with the las of the State of louisiana; punitive dmmges in
the amomt of $250,000.00; and treble dmmges, the cost of sult and
attomeys' fees under 18 U.S.C. 1964(c).

Respondents Stuart-James, Padgett and Gaman requested that the Statemsnt of
Claim ba dismissed and denied in their satirety.

OfHER ISSIRS ENED & DECIDED

The parties have agreed that the Xmard in this matter may be
counterpart copies or that a handwritten, signed 7sard may be entered. In
either case, the parties have agreed to receive conformed copies of the Jsard
vihile the originals remain on file with the NASD.

ted

Co Octcber 18, 1991, an Imvoluntary Petition under Title 11 of the Uni
States Code was filed against The Stuart-James Capany Incorporated in the
United States Bankruptcy Couxrt for the District of Colarado (Bankruptcey Case
No. 91-23914-RJB). Pursuant to the provisioms of 11 U.S.C. 362,

'S

mmzso:tmmammqmm.

Upon review, the panel determinad that Respondent Sakamoto had oot been .
sexrved with the Statement of Claim as required under Sectiocn 25 of the Coda
of Arhitration Procedure, The claim against Respondsnt Sakamoto was

Co Jamuary 6, 1992, Claimant MacBryant, Inc. filed a Motion to Strike the
post-hearing briefs of Raspondents Padgett and Gemen as havinfg been f£iled
untimaly. The panel reviewed the Motion and determined that the Motion would
ba denied.




After congidering the pleadings, tha testimmy and the evidence presented at
the hearing and post bhearing suibmissions, the undersignad arbitratars have
dacided in full and final resolution of the issues submitted for detexmina-
tion as follows:

1. Tha Statement of Claim and Amesxied Statement of Claim are
hereby dismisgsed and denied in their entirecy, the pansl
detexmining that the clajme are barred by tha Statute cof
Limitations;

2. 'Ta parties shall bear their own coets of arbitration,
including attomneys' fees, except for those specifically emmerated
bherein, _

POHM FEES
Pursuant to Section 43(c) of the Code of Arbitration Procedure, the
~ following total Forum Fees are assessed: Six (6) seesims x $1,000.00 =
$6,000.00.

The Natiocnal Association of Securities Dealers, Inc. shall retain the claim
filing fes of $250.00 axi the hearing session depoeit of $750.00 previcusly
depogited by the Claimant MacBryant, Inc. Claimant MacBryant, Inc. is
liable for and shall pay to the NASD additicnal forum fees in the sum of
$2,250.00. In addition, Respondents C. James Pxigett, Marc M. Gemen and
Stuart Graff are jointly and severally limble for and shall pay to the NASD
forun fess in tha sum of $3,000.00.

Fees are paysble to the National Association of Securities Dealars, Inc.
CAYHRTEG ARBITRATORS' STGHNTURES

Dated:
- Jolm F. Galwin April 3. 1992
Jom ¥, oaivin, meq. o
Rublic abitrator
Chairperson -

B e

Rocbert R. Wolf Agril 3, 1992
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