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For Clalmant, Michael McNamee ("™McNamee Sr.%): Joel Goodman, Exy. of Goodman
and Nekvasil, P.A. .

For Respondents, Shearscn Lelmman Hutton, Inc. ("Shearscn®) and Thamas Vietzke
("Vietzke") : Debra Jenks, Esq. of Boose, Casey, Ciklin, et al.

For Third Party Respondent, Michael J. McNamee, Jr. ("McNamee Jr."): Burton
Wiand, Esq, of Fowler, White, at al.

CASE DINFOSMATTON
e "}

Statement of Claim filed: June 5, 1990. Claimant's Sulmission Agreement
gigned: May 26, 1990.

Respcndents, Shearscn and Vietzke's, Statement of Answer filed: Jamuary 30,

1991. Respadents' Submission Agresnments signed by Vietzka on January 9,
1991, and by William Hohauser on behalf of Shearson oo Jamuary 14, 1991.

Third Party Respondent, McNamee Jr. failed to file a Submission Agreement as

required by Sections 12 and 25 of the Code (see Other Issues). Third Party
Respandent, McNamee Jr.'s, Statement of Angwer filed: aApril 26, 1991.

B DeoeeT oy

On April 11 anxd September 24, 1991, in Tampa, Florida, Pre-Hearing
Conferences lagting two (2) sessicns were conducted via telephome conference
call. The Pre-Hearing Conference on April 11, 1991 was cemxducted without an
arbitrator and the coe cn September 24, 1991 was conducted with an
arbitrator.




oo October 23, 24 and 25, 1991, January 31, Pebruary 1 and May 26, 1992, in
Tampa, Florida, hearings lasting 15 sessions were conducted.

Claimant alleged that Respondents were liable for violation of the Florida
Security and Investor Act, camnon law fraud, intentional breach of fiduciary
duty, negligence, gross negligence and civil theft. Claimemt alleged that
Claiment‘s broker bagan trading options in Claimant's accoumt without
authorization from Claimant and Respondemts failed to supervise the broker.
Claiment alleged that the trading in options cn margin was excessive and
unsuitable for Claimant in light of his income and investment cbijectives.

Regpondents, Shearson and Vietzke, denied all allegations of wrongdeoing and
alleged that the claim is the result of collusicn bestween Claimant and his
broker/son Mcamee Jr., the account was opened as a joint account giving
McNamee Sr. and McNamee Jr. equal rights to conduct trades in the accowumt,
Claimant wms a scphisticated investor, Claimant's investment ob:]ectimm
appreciation with risk and Claimant received monthly statements.

Respondents, Shearscn and Vietzke, alleged the affirmative defengses of
fallure to state a claim, assumption of risk, ratification, acocount stated,
vaiver, estoppel, laches, unclean hands, :Ln dalicto, failure to mitigate
dsmages, Claimant's voluntary assumption ‘of m the sole proximate
cause of any dmmages, failure to exercigse due care, failure to timely notify
Respcndents of problems in the account, no private right of actiom for
viclation of exchange rules, lack of reliance, lack of scienter, lack of
criminal intent, the dsmages were not caused by Respondents, statutes of
limitations, and the request for punitive damages viclates the U.S5. and
Florida Constitutions.

Respondents, Shearscn and Vietzke, asserted a Third Party Claim against
Mcamee Jr. for indamificaticn and contribution.

Third Party Respandent, Mciamee Jr. alleged that Shearson was aware of and
participated in the conduct alleged and, therefore, can have no claim against
McNamea Jr. due to Shearson's own independent negligence and wrongful
conduct, Shearson is estopped fram claiming against McoNamee Jr. since it was
aware of the trading and accepted the cammissions and benefits and failed to
guide McNmmee Jr.'s activities or bring the alleged improprieties to Mcianee
Jr. or McNsmee Sr.'s attenticn and otherwise ratified McNamee Jr.'s acticns.

L ST

Claimant requested damages in the amamt of $277,738.00, plus treble damages
of $833,214.00, plus costa, attorney's fees and interest.

Respandents, Shearson and Vietzke, requasted diamissal of the claime and
filed a Third Party Claim for indemnification or contribution.

Third Party Respondent, McNamee, zequesteddianisealofthe'm:l.rdmrtymam
plus costs and attorney's feas,




OTHER ISSUES OONSIDERED & DECIDED
e  ————— — — —— —————— |

1. Third Party Respondent, McNamee Jr. filed for bankruptcy and, pursuant
to the automatic stay provisicns of the Bankruptcy Code, the Third Party
Claim against him was dimmissged without prejudice.

2. This Panel finds that McNames Sr.'s claime are not barred by any
applicable statutes of limitatioms.

3. This Panel finds that Third Party Respandent McNamee Jr. was required to
sign a Submission Agreement pursuant to Sections 12 and 25 of the NASD Code
of Arbitration Procedure, Mcamee Jr. being a perscn associated with an NASD
member firm, Shearscn, at the time this controversy arose.

4. The parties have agreed that the fsmrd in this matter may be executed in
counterpart coples or that a handwritten, sigoed Award mey be entered. In
either case, the parties have agreed to receive confommed coples of the Aard
while the originals remin on file with the NASD.

B
After considering the pleadings, tha testimony and the evidence presented at
the hearing and post hearing submissions, the arbitrators have decided in
full and final resolution of the issueg submitted for datermination as
followa:

1. Respondent, Vietzke, is found not liable arnd, therefore, all clainms
against him are hereby dismissed.

2. Respendent, Shearscn, ia found liable and shall pay to the Claimamt the
amount of $120,000.00, plus interest at the average cne- year treasury bill
rate, compounded anmually fram July 9, 1985 to July 9, 1992 in the amount of
$68,281.00 for a total dus to the Claimamt of 3188,281.00.

3. Respondent, Shearsan, is also found liable and aball pay to the Claiment
the further amount of $75,312.00 for attorney's fees pursuant to Section
517.211, Florida Statutes.
4. Claimmnt's request for treble damages is demnied.

OTHER COSTS

T
1. Respondent, Shearson, ig also found liable and shall pay to Claimant the
further amount of $10,750.00 for costs and expert wituess fees, copying
costs, costs of transcripts, and other miscellaneous costs.

The parties shall each bear all other costs and expenses incurred by them in
comection with this proceeding.




Pursuant to Section 43{c) of the Code of Arbitration Procechire, the Panel has
assessed forum fees in the amoumt of $15,300.00 (one Pre-Hearing Conference
with an arbitrator x $300.00 plus 15 sessicns x $1000.00 per session).
Respondent, Shearson, is bereby assessed $15,300.00, $1,000.00 of which shall
be paid directly to the Claimant and $14,300.00 of which shall be paid to the
National Association of Securities Dealers, Inc. The NASD shall retain the
$1,250.00 previcusly deposited by Shearscn in partial satisfaction of such
fees leaving a balance due the NASD of $13,050.00. Additionally, Respondent,
Shearscn, is hereby assessed and shall pay to Claiment the $250.00 ncn-
refundable filing fee previcusly deposited by Claimant.

- Foes are payable to the National Associacion of Securities Dealers, Inc.

Concurring Arbitraters' Signatures

8] _ »

Paul Sidney Elliott, Esq. Public
/8!

Bruce A. Beery Public
/8]

Joseph I Anonette Industry

Date of Decisicn: _ jyly 15, 1992




