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NATTONAL ASSOCIRATTCN OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Name of Claimant(s)
James V. McAnally
90-01987

Name of ﬂt(sl

Shearson Lelmman Huttom, Inc.
Reppiath Jobes
Dougias Young

For Claimant: James V. McAnally was represemnted by Raymond L. Brittem, Jr.,
Esg. of Cage, Hil)l & Niehaus, Houstocn, Texas.

For Respondents: Shearson Lelman Rutton, Inc., now koown as Shearsan Lelsnen
Brothers, Inc., Femmeth Jobes and Douglas Young were represented by C. W.
Flym, BEaq. and Bradley W. Foster, Esq. of Locke Purnell Rain & Earrell,
P.C., Dallas, Texas.

Statement of Claim filed: July 18, 1990
Claimant's Submission Agreement signed om: July 10, 1930

Joint Statement of Answer filed by Respondents Shearscn Leixan Brothers,
Inc., Kemeth Jobes and Douglas Young cn: Noveober 2, 1930 _
Respondent Shesrson Iabmen BHutton, Inc., now known as Shearscn [eiman

_ Brothers, Inc.'s Submission Agreement signed on: Septexber 25, 1990 by

William A. Bobauger, Vice President.
Raspondent Kenneth Jcbes' Submissicn Agresmsnt signed cn: October 7, 1991 -
Respandent Douglas Young's Submission Agreement signed on: October 8, 1991

BEARTNG THFCEMNTTON |

Pre-Hearing Conferenca: None Held
Hearing Date/Sessions: October 18, 1991 for two (2) sessians

Hearing Location: HBoustom, Texas
CASE SUMMARY

Claiment James V. McRnally ("MchApally*} alleged that in July of 1985,
Respcndents Kenneth Jobes ("Jobes") and Douglas Youmg ("Young®), while




employed by or acting as an agent for Respandent Shearsom Leiman Brothers,
Inc. ("Shearson®), formally doing business as Shearscm Lehman Huttem, Inc.
and E. F. Button, Inc., made misleading misrepresentations which placed
Mchnally's mmey from an IRA Rollover into an umsuitable and high risk
speculative real estate limited partpership koown as the Ruttom,
Cammercial Properties Four. As further alleged, Respondent engaged in the
following conduct:

1. Placed the Claimant in an investment which was mmitablegivm
McAnally's investment objectives of safety of principal,
campounding income, growth and predictability;

2. Made misrepresentaticns and Iulling statements caiculated to
mislead MchAnally regarding the condition of his accoumt and the
effects on his account as result of trading;

3. Negligemtly supervised the accoumt; and

4. Breached the fiduciary duty that exists between a broker and a
custamar,

Based upon the above allegations, Mohnally asserted claims for violatiom of
the federal and state securities laws; violaticon of the rules of the Naticmal
Association of Securities Dealers, Inc.; viclation of the Texas Deceptive
Practices Act; and comnon law fraud.

Rasporudents Shearson, Jobes and Young denied the material allegatioms of the
Statement of Claim, alleging that:

1. As part of their recommendation of a conservative, income-
oriented portfolio, Young and Jcbes also recammended the investment
in the Commercial Properties 4 real estate limited parimership,
which represented cmly 13% of the total assets in McAnally's
portfolio;

2. Ommmarcial Properties 4 was recommanxded by Shearson's research
department, was msnaged by general partners with a solid track
record in investing in this type of campercial property investment,
and, from the vantage of 1985 hafors tha cnset of the real estata
misim,wbobaabhhop:wideiu limited partners with
a reascnable rate of retwrn in texms of both incoms axxi long-texm
appreciation; .

3. The investment was fully explained to McAnally, crally and in
writing, pricr to his purchaging the limited partnership, including
that it did not provide a quarantssd retinn of principal through
income distributions, and he was given a copy of the prospectus cn
Comnercial Properties 4; and

4, While Commercial Properties 4 has performed below expectaticms,
Respondents have not misled McAnally about tha status of the
investment and have consistently advised McAnally that a real
egtate limited partnership is a long-term investment, the ultimate
results of which carmot be known until the properties are sold.
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In addition, Respondents agserted the following affirmative defenses:

1. The claims are barred uder tha applicable statutes of
limitaticn and the doctrines of ratification, estoppel and waiver;

2. 'Ihac]admnt'somnsgligemeisthecmsaofanydmgaswbich
he has sustained;

3. The rules of the Natiomal Associaticn of Securities Dealers,
Inc. and the Texas Deceptive Trade Practices Act do not afford
claimemt a cause of action by which to recover damages from a
securities xoker-dealer for alleged fraud.

R D
CQlaimant Mchnally requested that an award be emtered against the Respondents
in the amoumt of $45,000.00 and/or rescinding the real estate limited

partnership investment, reasonable attcaneys' fees, and any and all such
other relief to which the arbitration panel determined claimant to be justly
entitled,

Respcandents Shearscn, Jobes and Young requested that claimamt's claim be
denied in its entirety and that respondents be awarded their reascnable
attocrneys' fees and costs in this proceexiing.

OQIHER ISSURS PR & DECITED
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The parties have agreed that the MNard in this matter may be executed in
countarpart ocopies or that a hanckeritten, signed Award may be entered. In
either case, the parties have agreed to receive conformad coples of the Jemrd
vihile the originals remain oo file with the NASD.

After considering the pleadings, the testimony and the evidence presented at
the haaring, the undersigned arbitrators have decided in full and fZinal

resolution of the isgues submitted for determinatiom as follows:

1. The rescission of the purchase of the Button, GSH Commercial
Prcpextias Four real estate limited partnership is hereby grantad
to Claimant. Acoordingly, Respooxient Shesrson Ielymn Brothers,
Inc., formally known as Sheavsan Lelman Hutbon, Inc. and E.F.
Buttcn, Inc., is liable for and shall pay to the Claimant James V.
Mchnally the =um of 345, 000.00;

2. Upon receipt of payment of the sums emumerated in paragraph cne
(1) above, the Claimant shall immediately cause his interest in the
Hutton, GSH Commercial Properties Four real estate limited
parinership to be transferred to Shearsan Lehman Brothers, Ine.;

3. In additicn, Respandent Shearson lehman Brothers, Inc. is
liable for and shall pay to Claiment James V. McBAnally the sum of
$5,541.00 as attorueys' fees and costs. In making this awmrd of
attommeys' fees and costs, the panal congidered arguments and the




authorities presented by the parties, as well as the provisions of
the Texas Securities Act, and determined that suthority existed for
an award of attcrneys' fees in favor of Claimant James V. McAnally;

4. The claims against Respondents Kemmeth Jobes and Douglags Youmg
are heveby dismissed and denied in the entirety.

Pursuant to Secticn 43{(c) of the Code of Arxbitraticn Procedure,
following Forum Fees are assessed.

The National Association of Securities Dealers, Inc. shall retain
tha £$120.00 claim filing fee and the $400.00 hearing session
deposit previously deposited by the Claimemt Jamee V. MchAnally.

Regpondent Shearscn Lehman Brothers, Inc. is liable for and shall
pay to the NASD additicnal forum fees in the sum of $400.00.
Fees are payable to the Naticmal Associatiom of Securities Dealers, Inc.
BY TEE ARBITRATICON PANEL

Dated:

Decenber 3I 1991

November 30 91

Decenber 4, 1901

Industry Arbitrator

Date Served:

———— -




