N.A.S.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Betwsen
Name of Claima 3

John B. Graenfield, Philip Greenfiald
and the Gresnfield Pamily Trust

Las Collins

Michael Harrsra

Christina Menicucci-Lane

John Matt Elliott an” Neal Bazrry Elliott

vs. 90-0208S
90-02407
Nama of Respondent 90-02411
30202539 -
Kober Financial Corporaticn 91-02369
Michael S. Eughas e CONSOLIDATED CASES

Raobert A. Lopez

For Claimants: H Thomas Fehn, Esq., PFields, Fshn & Sharwin, Los Angsles,
California

For Respondent Xober Financial Corporation: Deanis A. Graham. Esq., Hopper And
Kanouff, Denver Colorado

For Respondent Michael S. Hughes: Michasel S. Hughes, Salt Lake City, OUtah
CASE INFORMATION 90-02085

Statemsnt ¢f Claim filed by John B. Greenfield, Philip Greenfield and the
Grsenfisld Pamily Truat: July 27. 1980

Claimants’ Response to the Ccunterclaim of Michael S. Hughes filed: August 6.
1992

Claimants’ Response to Michasl S. Hughes’ PFirst Dafense and Second Daefenss
filed: August 6, 1392

Amsnded Statament of Claim filed on bebhalf of Claimants Jchn B. Grsenfisld,
Philip Gresnfield, the Gressnfield Family Trust. Lee Collins, Michael Herrerza,
Christina Menicucci-Lane, John Matt Elliott and Neal Barry Ellioctt: Octobar 13,
1992

H Thomas Fehn’s correspondence of October 20, 1992 relative to Claimants’
Amsnded Statsmeant of Claim filed: October 22, 1392
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K Thomas Fehn’s corraspondence of November 10, 1392 relativa to Claimants’
Amended Statement of Claim f£ilad: November 12, 1992

John B. Greanfield’s, Philip Greenfield’s and the Greenfiaeld Family Trustc‘s
Submission Agreement signed on: November 8, 1989

Statemsnt of Answer and Crossclaim filed by Respondent Kober Financial
Corporation: Octcber 2, 1990

Amended Answar filed by Respondent Kobar Finauncial Corpeoration: August &, 1991
Second Amended Answer filed by Respondant Kober Financial Cozxporation: Augqust
13, 13891

Kober Pinancial Corporation’s Counterclaims, Cross-Claims and Third-Party Claim
filed: Octcber 16, 1992

Answer of Respondent Kober FPinancial Corporation to Claimants Jochn B.
Greenfield, Philip Greenfield and the Greenfield Family Trusc’s Statements of
Claim filed: October 16, 13992

Auswer of Respondent Kober Financial Corperation to Claimants Lee Collins,
Michael Herrera and Christina Menicucci-Lane‘’s Statements of Claim filed:
October 15, 1992

Kobexr Pinancial Corporaticn‘s Answer tc Claimants’ Amended Statement of Claim
filed: November 13, 1992

Kaber Financial Corporation‘’s Submission Agrsement signed on: Octcber 1, 1990

Statemant of Answer and Ccuntarclaim filed by Respondent Michasl S. Hughes:
July 16, 1992

Respondent Michaeal S. Hughes did not submit a Submission Agreemant. Howaver,
he appeazred at the hearing and is subject to National Association of Sacurities
Daalers, In¢. (NASD) jurisdiction in accordance with Section 12 of the Code of
Arbitration Procsdure.

I -0 2

Statament of Claim filed by Lee Colling: August 30, 1390
Lees Collins’ Submission Agresment signed cn: February 6, 1990

Statemsnt of Answer and Cross-Claim £filed by Respondent Kober PFinancial
Corporation: Novesber 21, 1990 ’
Kober Financial Corporation’s Submissizn Agreexzszt siguned on: November 13, 1950

Statemsnt of Answer and Countsrclaim filed by Respondent Michasl S. Hughes:
July 16, 1992

CASE INVORMATION 90-02411

Statement of Claim filed by Michasl Herrera, D.D.S.: August 30, 13990
Submission Agrsemant by Michael Herrera, D.D.S. s;l.gnnd on: Pebruary 6, 1990

Statement of Answer and Cross-Claim filad by Respondent Kober Fizancial
Corporation: Novamber 21, 1990
Kobsr Financial Corporation’s Submission Agresmsnt zigned on: Noveamber 13, 13930
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Statement of Answer and Counterclaim filed by Respondent Michaal S. Hughss:
July 16, 1992

CASE INFORMATZION 90-02529

Statement of Claim filed by Christina Menicucci-Lane: September 11, 1390
Chrigtina Menicucci-Lane’s Submigssion Agreement signed con: Pebruary 21, 1390

Statement of Answer and Cross-Claim filed by Respondent Kober Financial
Corporaticn: Yovember 21, 1990

Kober Financial Corporation’s Submission Agresement signed cn: November 19, 1990

Stateament of Answer and Counterclaim filed by Respondant Michael S. Hughas:
-July 16, 1992
(*) 91-0236

Statement of Claim filed by John Matt Elliott and Neal Barry Elliott: August

1, 1991
John Matt Elliott’s and Neal Barry Elliott’s Submiasion Agreements signed as
follows:

John Matt Elliott: July 19, 1981

Neal Barry Elliott: July 19, 1951 and October 28, 1991

Statemant of Answer and Cross-Claim filed by Kober Financial Corporation: ~

September 6, 1991

Amsnded Statemant of Answer and Cross-Claim £iled by Kcber Financial
Corpeoration: Septeambaex 11, 1991

Statement of Answer, Cross-Claim and Third-Party Claim £iled by Respondsnt Kober
Pinancial Corporation with respect to John Matt Elliott’s Statement of Claim
filad: December 2, 1391

Kecber Pinancial Corporaticn’s Submission Agreement signed ono: Septamber 10,
1991

Statament of Answer and Ccunterclaim filed by Respondent Michasl S. Hughes:
July 16, 1992

Prehearing Confsrence(s) Datsa(s) Sessions: Septaxber 24, 1392 (cne ssssion)
November 30. 1992 {(one sessicn)

Hearing Dates/Sessions: - April 19, 1993 (two sassions)
April 20, 1993 (twe sessions)

Hearing Location: Los Angsles, Califormia

Claimants alleged conversion, misrepresentations and breach of fiduciary
duty with raspsact to a8 marger of Tri-Star Capital Corporation, a public company.
with Axxess/Micra-Tach. Claimants alleged that ths marger was not consumaated
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for reasons unknown to Claimants. Claimants further alleged that aftar demand
having been made, neithsr Kober Pinancial Corporaticon (Kober) nor Michael S.
Hughea (Hughses) raturned sither the securities or money invested. Claimants
allaged that in doing the aforesaid actions and willfully depriving Claimants
cf their property based uponr ths misreprssentations concerning the neaxger,
Respondants bresached their £iduciary duty and acted in reckless and wanton
disregard of Claimauts’ rights.

In its Answer to Claimants’ Amendad Statement of Claim, Kober allaged that
throughout the coursa of the avents which gave rise to the Stacement of Claim,
the Claimants were not customers of Xober. KRober further alleged that any loss
suffared by the Claimants was due to tha actions of Hughes. and that Kober is
not rasponsible foxr the actions of Hughes bacauss Hughes was ac%ing sutside the
-scopes of his employment and Kober could not have known of ths activities of
Hughes in the exsrcise of reasonable diligence. Kober alsc assarted affirmacive
dafanses.

In its first counterclaim for relief against Claimants, Kober alleged that
the suit againat Kober by Claimants is an attempt to recoup losses caused by

Claimants’ own nagligences or malfeasance by shifting the responsibility to
Kobar.

In its mecond counterclaim for relief against Claimants, Kober alleged that
Lee Collins, Michael Herrera, Philip Gresenfield and the Gresnfiesld Family Trust
were induced to deliver their Tri-Star stock to Employee Leasing and Bruce
Nalson by the rspresentations of Messrs. Elliott and Greenfiasld and Christina
Manicucci-Lane. Kobar alleged that at all timas, Kober followed the
instructions of Massrs. Elliott and Gresenfield and Ms. Msnicucci-Lane concerning
the transfer of stock and funds to Bruce Nelson. Kobar assertad that to the
extent that Kober is found liable to Lee Collins, Michasl Herrxera. Philip
Gresnfisld or the Greenfisld Family Trust, it is entitled to indamnification
and/or contribution from Messrs. Elliott and Gresnfiseld and Ms. Msnicucci-Lans.

In its cross-claim against Hughas, Kobsr alleged that to the extent that
Claimancs’ claims in the Statament of Claim are trua, Hughes committad the
wrongful acts. Kober further alleged that at all times, Hughes was acting
ocutside the scops and authority of his position with Kober. Kober asserted that
to the extent that Kobar may bs found liable for the acticns of Hughes, Kaber
i3 entitled to contribution and/or indemnification from Hughes. ‘

Respondent Hughes alleged that Claimants‘’ claims should be dismisssd for
lack ©of jurisdiction under the provisions of Section 12 of the Coda of
Arhitration Procadure. In addition, Hughes danied Claimants’ allagations of
wrongdoing and alleged that in all of his dealings with Claimants Hughes acted
in goad faith and with full and absoluta honesty, disclosing all facts ralevant
to the transaction. Hughas further alleged that in dealing with the securitiss
owned by Claimants he acted with the knowledge and consent of Claimants in all
cases, and in all cases conducted himself consistent with Claimants’
instructions. ’
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In his counterclaim, Hughes allaged that in an effort to divert atteation
from their wrongful acts, Claimants filed claims against Hughes which thay knew
£o contain untrue statementcs and have made allegacions and given tastimony which
thay knew was false and misleading.

RELIRF REQUESTED
Claimant requested:

1. The return of monay and the reaasonable value cof the property
wrongfully cbtained and retained;

2. Consequential damages according to proof;
3. Punitive damages as ths panel may deem appropriste; and
4, Costs and resasonable attorneys’ faes.

Xocbar requested that Claimants’ Amended Statament of Claim be deniad.

Regarding Kobar’s first countarclaim for ralief, Kober raquested damages
be awarded to it and against Claimants in an amount to ba determinad at
arbitration, the costs and attorney’s fees ificurrad in defending this action and
prosecuting this counterclaim, and for such other and furcther relief as the
panel may deem just. =

Regazrding Kcber’s second counterclaim for relief, Xober raquestsad judgment
againat Messrs. Elliott and Gresnfield and Ms. Menicucci-lane in an amount to
ba determined at arbitration, together with coats and attorrey’s faes incurrsd
in prasecuting this counterclaim, and for such other and further rslief as ths
panel may deem just.

Regarding Kober’s cross-claim against Hughes. Kobar rsquested judgmsnt in
its favor and against Hughes on the cross-claim of Xaober, for costs and
attorney’s fees incurred, and for such other and further relief as the panel may
deam just. '

Hughes raquested that Claimants’ claims bhe dismissed with prejudice.
Regarding his countarclaim, Hughas requasted judgmen: bs granted jointly and
severally against Claimants for damages in an amount. not leas than $100,000.00,
ta be proved at the arbitration hearing.

I C ECIDRD

Prior to the hearing, ths panel of arbitrators reviawed and considarsd the
writtan positions of the parties relative to Kober Financial Corporation’s
Motion to Dismiss John Matt Elliott’s Complaint. The arbitrators denisd tha
Motion. The arbitrators also reviswed and considersd the written positions of
the parties relative to 1) Claimants’ Motion In Limine Raquests and Motion to
Exclude Testimony with respect to Respondant Michael S. Hughes:; and 2)
Respondants’ Motion for a change of Venue. The arbitrators danied the Motions.
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In additipn, the arbitrators reviewad and considered the written and orial
arguments by the parties’ representatives relative to Kober‘s positicn that an
irraconcilable conflict of interest exists from the rapresentation of all
Claimants by H Thomas Fehn. Eaq. Kober maintained that tha above-captioned
matter was heard by a panal of arbitrators in December, 1991 and January, 1992,
and that aftar haaring the evidence prssentad., as well as arguments of counsel,
the arbitration panel adjourned tha case because Michael Murphy, Esq. counsel
for the Claimants, was found to have an irraconcilable conflict of interest, and
therefore could not represent the Claimants before the panel. Initially, thas
arbitrators rulad to hear arguments on this issue at the evideantiary hearing.
Pursuant ta Kcber’s raquast that the panel reconsider this issue, the
Chairperson, on bshalf of the panel heard further arguments by *“he partias’
repressntatives during a telephonic confarencs on September 24, 1992, and
.determinad that sach Clajimant shall retain separats counsel for the arbitration
‘of this case. This ruling was upheld by the entirs pansl after hearing
arguments by the parties’ representatives during a tslephcnic conference hald
November 30, 1992. Prior to the evidentiary hearing, Claipants submitted a
raquest that the arbitrators reconsider their ruling requiring Claimants to
retain separats counsel in this msatter. Upon reccnsidaration of the memorandum
to ths parties and their attorneys of rscord dated January 15, 1992, confirming
the voluntary dismissal without prejudice of thes subject action, tha pansl
concluded that Claimants wers not compealled by the prior panel to obtain
separate counsel and that H Thomas Fehn, Esq. could raprasent Claimants at the
evidentiary hearing of the abova-capticned matter. Thae panel issued this ruling
without prejudica to tha parties subamitting additional arguments on this issus
at the hearing. No further arguments wars subsitted.

Kcber PFinancial Corporation asserted Third-Party Claims against Bruce
Nelson, Bonnie Xing and Employee Lsasing. Since Mr. Nelson, Ms. King and
Employse Leasing ars not NASD members and did not voluntarily submit to NASD
jurisdiction, they wers administratively removed as partiss in this proceeding.

The parties have agresed that the Award in this matter may be axecutad in
counterpart copies or that a handwritten, signed Awvard may be entered. In
sither case, the parties have agrsed to receive conformed copies of the Award'
while ths originals remain on file with the NASD.

After considering the pleadings, ths testimony and the avidence presented
at the hearing, the undersigned arbitrators have decidad in full and fimal
resolution of the issuss submitted for destermination as follows:

1. The arbitrators determined that Respondsnt Robert A. Lopez was not
properly sarved with dus notice of ths heaaring and is thersfors dismissed from
the Claim, without prejudice.

2. Tha arbitrators found in favor of all Claimants againast Kober Financial
Coxrporation for breach of fiduciary duty and found in favor of all Claimants
against Michaal S. Hughas for misrepresentation. Tha arbitrators havs determined
that Respondents Kaber Pinancial Corporation and Michael S. Hughes are jointly
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and severally liable for and shall pay to each Claimant the sum cf Ona Dollar
And No Cents (51.00).

3. Claimants’ claims for punitive damages are denied.

4. All claims by Kober Financial Corporation against Claimants are
dismisged.

S. All claims by Kcbar Financial Corporation against Michael S. Eughes ars
dismissad.

6. All claims by Michael S. Hughes against Claimants are dismissadqd.

. 7. The partias shall each bear thair raspective costs including attozney’s
feus.

QXEER_COSTS

None.

Pursuant to Section 43¢ of tha Cods of Arbitration Procsduze, the
following forum fses ars assassed: Forum fees are to be split bestween the™
parties and are calculated as follows:

Two pres-hearing sessions ® $300.00/sesaion - $ 600.00
Four hearing sessions @ $750.00/sesaion .- $3,000.00
Total fees assessed - $3,600.00
Claimants’ share {ons-third) - $1,200.00
Cradit for hesring deposita totalling $2,550.00 = $2,550.00
Refund amount - $1,350.00
Xober Financial Corporation‘s share (one-third) - $1,200.00
Credit for hearing deposits totalling $2,500.00 - $2,500.00
Refund amount - $1,300.00
Michael S. Hughes’ shars (one-third) - $1.200.00
Balances dus = $1,200.00

Fees are payable to the National Association of Securities Dsalerxs, Inc.

ARRITRATION PANEYL
Hame Bublic/Indusery
Noraman R. Cohen, Eszg. Public Arbitrator
Robert S. Clarke Public Arbitrator
Michael W. Burnatt, PhD Industry Arbitrator
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Ceoncurring A'r:hit:ato:s' Signatures

b LL

Nérman R. Coben, Esq.

Robert S. Clarke

Michael W. Burxnett, PhD
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Date of Dacision:

Date Served:

06/02/93



