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case SOMBBY

dainant EcMn L. Lauterstein ("lauterstein") alleged that Respondent Michael
Dudnan ("Dudnan"), while employed by or afftH,1^ as an agent for Respondent
Stadth Barney Harris U&ham & Co., Inc. ("Smith Barney"), nade^ several

in TiflvfrgrmfradTi'q account as follows:



1. Cta February 14, 1389, lauterstein authorized the purchase of 25
calls of Armstrong World Industries, but upon receipt his monthly
statement showed 50 calls. Upon inquiry, Dudnan told Lauterstein
that the additional 25 calls had been purchased for himself anri
that he would send a check to lauterstein in the near future. No
check was received *nd the calls were not removed from
lauterstein 's account;

2. Cd, May 18, 1989, Lauterstein authorized the purchase of 75
calls of 3nH t-WrHnft-Bflf«.frm"i anrj rmrtman again purchased an
aAMMrroi 25 calls for himself. Dubten agreed to pay for his
share, but han not fVine so;

3. Qa February 2S, 1989, without Lauterstein1 s authorization or
consent, 50 calls for USF&G were purchased in his account. Dudman
stated he would get lauterstein out of the trade, but has never
done so;

4. On. March 3, 1989, Dudman purchased 2,000 shares of Circle K
Corporation for Lauterstein1 s account without authorization.
Dudman -indicated that he would remove the stock from the account
at no loss, but never did so and the stock has declined in value;
aad

5. CO. August 14, 1989, lauterstein sold 2,000 shares of Consilium,
Inc. and was to have received a check in the sum of $23,498*00*
When the check was not received, lauterstein called Dudman and was
informed that $4,209.00 had been placed into lauterstein1 s money
market account anrf frv»» Kaia-nrta used to pay off Claimant's margin
v«i anr«ft J claimant was unaware of any Iradpg which could have
generated that type of margin interest.

lauterstein had refrained from ^v^ipTa-j^ng1 to Smith Barney because of his
closer p^TTfliuil T*fljfcMm«>Hp with Du&DBn, but finally ^̂ pia-inari when it
became apparent that Dudnan was not going to correct the above transactions. ,
Smith Barney refused to take any action. Based upon the above allegations,.
lauterstein asserted **i«-*™« for violations of the Federal Securities law and

Texas Deceptive Trade Practices Act-Cbnsumer Protection Act, intentiooal
of fiduciary duty.

Respondents Smith Barney **nd Dudnan ***•"**••* t»ho material allegations of the
Statement of f*i«<™_ alleging that Lauterstein was a wealthy, experienced and

investor win would have rrrT13^71*** immediately aTV* discharged
Dudman as **•*« broker if Duoman >«H been engaging in *"*"* type of activity of
which he is accused. Respondents further alleged that:

1. Tbe relationship between Dudnan *T«* Lauterstein deteriorated
after May 5, 1389 when Dudnan accused Lauterstein of "free- riding"
and. refused to accept further orders from lauterstein imlpflB
sufficient funds were on deposit;

2. Dudman Hart been an account executive for over 15 years without
any customer rv^piainf-g anri \gas well aware that trading."* in a
customer's account •was prohibited. It was -<Tir¥«niinufrBrMriKi^ that



Dudman would risk Trig career over t-fr^ negligible sums
(approximately $6 , 315 . 00) be would have realized from these

t"ranaartH rmfl ;

3. The $13,289.00 pay™*"*- of the margin debit Haiarir̂  vas not for
payment of margin interest, tint for payment of principal which
Lauterstein hari borrowed from Smith Barney to buy the securities on
margin;

4. lauterstein waited until September of 1989 to complain of the
"illegal" activity in his account; and

5. lauterstein received monthly statements in which he was advised
Of frho debit Hal anno -in hig aCCOUnt.

In addition, PefiFmdp̂ tg asserted as affirmative defenses the doctrines of
waiver, estoppel and ratification; that any losses were the result of market
forces beyond Respondents1 control, the risk of which was agq|mft^ by
Lauterstein; and that Lauterstein failed to mitigate his damages.

Claimant lauterstein requested entry of an award against Respondents for
total losses of *£y»fi« JTrmi-oiy $50,000.00; punitive damages in an unspecified
amount; pre- judgment ™ri post-judgment interest; and reasonable attorneys'
fees.

Respondents ft*ri*->» Barney anrf Dubman requested that ***** Statement of rt1a**™ be
dismissed and denied in its entirety, and that costs be awarded to

OTHER. ISSOBS

The parties have agreed that the Award in *•*<« natter may be executed in
counterpart copies or that a hanbwritten, signed Jfewcd may be entered. In
either case, the parties have agreed to receive conformed copies of the -fiward
while the originals remain on file with the NASD.

After considering **>«> pleadings, H*̂  testincoy and +•***» evidence presented at
the tearing, the undersigned arbitrators have dacided in full and final
resolution of tte Hggnog submitted for Ha*»«Mwi n̂ t j.o" as follows:

1. The Statement of ri^Hm is hereby dianissed and denied in its
entirety;

2 . The parties shall bear Hwi-r own costs of arbitration,
attorneys1 fees, except for those specifically enumerated

herein.



PCKDM EBBS

Pursuant to Section 43 (c) of the Code of Arbitration . Procedure, the
following total Forum Fees are assessed: TVro (2) h wring sessions x $400.00
= $800.00.

The National Association of Securities Dealers,- Inc. shall retain the claim
filing fee of $120.00 »™j refund +•>**> haatHTig session deposit of $630.00
previously deposited by the Claimant Edwin L. Lauterstein. Respondent Smith
Barney Harris OJpham & Co,, Inc. is liable for and shall pay to the NASD forum
fees in the sum of $800.00.

Fees are payable to the National Association of Securities Dealers, Inc.
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Patrick Tanler
Batricfc
Public Arbitrator
Chairperson

Dated:

January 13, 1992

John W. Field
Joim w. Field
Public Arbitrator

Jara.iaTv 15 , 1992

Robert

Industry Arbitrator

January 13, 1992

Date Served:


