. ' N.A.S.D. NWARD

NATTOMAL, ASSOCTATION OF SECURETIES DEALERS

In the Matter of the Arbitration Between

leme of Claimanti(g)
- Clara D. Albers

90-02448

Statesmnt of Clajm filad: Septesber S5, 1990
Claimant Clara D. Albers' Submission Agremmant signed on: August 28, 1990

Statsmant of Ansser and Alternative Crossclaim by Respondent, Eppler, Guerin
& Turner, Inc,, filed: Novewber 13, 1990
Respondent, EBppler, Guerin & Turmer, Inc.'s Submission Agressent signad by
James W. Massie III ony Octobar 31, 1990

Statement of Answer by Respondent John Wayne Ezell filed: Nowvewber 20,1990
Statement of Amswer to Alternative Cross Claim of Eppler, Guerin & Turmer,
Inc. by Respondent Jolm Weyne Ezeil filed: Jamuary 15, 1991

Respordent Joln Wayne Ezell's Submission Agreement signed: November 16, 1990




Pre-Hearing Detes/Sessions: April 9, 1991/One (1) seasion
/ ’ May 20, 1991/One (1) session

Hearing Dates/Sessicns: 23, 1991/Three (3) sessions
/ ;:Yy 24, 1991/Tw0 (2) sessions

Hearing location: Kansas City, Missouri

Ezell wlﬂ.]i up]nyaé”l:y “,at:t.in; agemt of Rasporvient Eppler
"3, or as an
((as:rm ) Twrnar, Inc.("EGT"), invested most of Albers'

account. Based upcn the above allegations, Albers asserted: (1) viclations
of NMASD rulas, including suitability rules; (2]tn:aacho££idninym (3)
fraud; (4) breach of contract; (5) violations of state and federal securities
laws, and (5§) Kansas Consumer Protaction laws.

Eppler , Guerin & Twumer, Inc. mmmammoﬁ
main,statingthfnllmdxg:

1. No discretionary or unavthcrized trammactions wers made in
clisnt's account;

2. The B investments were a good recommsndation and investsent
at the time mie;

3. Covarnd call writing is a coservative transaction and
mmmuwmmmmmxmm«:
the size of the premium;

4. Clainant wonld have made a profit on L. A. Gear if she had
followed Resporddents advise, bat chcee to hold and the stock

5. Any losses complained of were the result of market conditions
Respondents control or the individual investment decisions
of Claimant;

6. The claims are barred by the doctrines of waiver, ratification
arx]l estoppel; and .




7. Claimant failed to mitigate dameges.
Rasporddent Eppley, Guerin & Tumer, Inc. filed on altexnative. Cross-Claim
acainst Reepordent John Wayne Ezeil alleging that if the panel concludes that
Ezell made false or misleading verbal representations or engaged
unauvthorized or discretionary trading, then EGr is entitied to
indesmnification fram Ezeil becanse he would have cxceeded the course and .
scope of his authority and would have violated EGI's policies and

procedures.

B

" Respondent John Wayne Ezell denismd the material allegations Of the Statumsnt
of Claim

alleging that: 1) Emell did not viclate MASD rules, suitability
rules, frawd, breach of fiduciary duty, breach of contract, state and federal
sacurities laws or the Kansas Consumer Protaction lawes; 2) Ezell faithéully
carriad out his duties as a horoker, did noc have discretionary authority of
Claimant's account, and Albers wes thoroughly informed of all investments,
made all dacisions and received confirmmtions in connection with each
purchase; 3) Exall acted within the scope of his dutiss and authority

to him by EGr, following all rules and procedares set forth by BT
4) based on the available infoxmation at the time, VMS investmnts were a
highly regardad security suitable for Albars given hexr investment objectives
and recammended by tha BGT due diligence staff; 5) the percentage of the VMS
investment in Alber's portfolic was not umeascnable; 6) the amall comon
stock purchases recommsndad by Ezell were  suitable for Albare given her-
investnent goala amd criteria, and any losses resulted from markec
corditions; and 7) the purchase of covered call options was a cormervative
stratagqy compatible with Albers' Imvestoent goals and criteria. Losses
resultad from merket conditions and Albex's refusal to follow Ezall's advise

as to tha options strike price.

Ezell further denied owing EGY any indemnification ardd/or contribution
alleged in EQT's crossclaim brought ageinst him.

I S
Clainant Clara D, Albars requested entry of an aard Resporcients
Epplar, Guarin & Twmer, Inc. and Jolm Beell in the Mot of
$120,000.00 plus pre-juigmnt interest, the amount of loss of a resascnable
mate of rsturn, pmmitive damges of betwesn $300,000.00 ani $500,000.00, an
accounting of all activity in Claimants‘s acoomt, attorneys' fees and costs.

Epler, Guerin & Turmer, Int. requested that the Statensnt of
Claim be dississed and deniad in its entirety, or in the altexpative, if the
pmel finds false or misleading repressatations or memthorized trading,
that the panel awerd Eppler, Guarin § Tmner, Inc. an =omt for
indemnification and contribution from Reepondent John Wayne Ezell.

Respondent John Weyne Ezell requested that the Statement of Claim and Eppler,
Guerin & Twmner's Crossclaim be dismissed and denied in their entirety.




daaidadinmimﬂfimlmmum_ofﬂnmmmm
tion as followas

: Em. agreex that ths Aerd in this metter my be
;cugmmg'@MWMaww,mm
be entered. In either case, the parties have agread to recaive
mmﬁmmﬂmmm(-)Mmfm
with the NASD;

2. memmuummmmwm
- wmo.mwmafss,ooom

3. Respondent Fppler, Guerin & Twmmer, Ine. is liable for aml
mwmmmmmn.mm“ofsxsamoo,

4, In additicn wammmmm,ms
Tarner, Inc. are jointly and severally liable far and shall
cla.immmn.ﬂhe:sﬂnmofstls .00

far
.i 5. Purtharmore Ezall and Eppler, Guerin &
3 Torner, Inc. an'ajnmlym-vﬂ.lmbleﬂur and shall pay to
" mmmmD.mmmﬁmmmaM'fm
and costs. In detenmining to asard attormeys' fees and codts to ~

L
g

cited and the argaments set forth in the partise post-hearing
Co briofs, as well as the Kansas Securities Act (K.S.A. 17-1268) and
. . determined that acthority existed for an sseod of attormeys' faos
: amxi coatsp

6. Tha claim for punitive demages is harcby dismissed and demied
in its entirety;

7. The cmeeclaim of Respondent Eppler, Guerin & Tooner, Inc.
against Fespondent John Wayne Esall is hereby dismissod and danied
in its emtivecy;

8. DPartiss are responaible for their own costs and atioxneys'
fees, esvept for thoes specificslly enmernted herein.

‘e

mwmmoﬁmmawm,mm
Porum Peos axe asnesoed.

session deposmit of 51,000.00 previously deposited with

the Claimant Clara D. Claiment. Clars D. Albers im lisble
mmmumwtmmﬂltmlmmﬁmthem
of $866.66.

: ‘ﬂam_shallmmtlemrefmﬂahlefﬂmfseofsm.ﬂoaﬂ
. mm;gmm:ofslmmmlymw

TR, .




D

;

11
i
memEppler Guarin & Tuwrrer, Inc. Respondemt Eppler,
Guerin & Turner, Inc. is liabla for and shall pay to the NASD
aﬂitmlﬁqumfaasmﬂnmn:ofsass 7. )

RaspuﬂmtJdmmmumliabhfarandshallpaymtmmm
additional forum feee in the sum of 51,866.656.

Fees are poyable to the National Association of Securities Dealers, Inc.

AECTRATICH PR
Nam=: l:m:edz

Murray 3. Lewvin, Eaqg. ‘ ‘ Angust 2, 1691
Murray S. Lewvin, Ejg.

mm Arbi trator

Chairparson

Arthur F, Dewgberry ~August 15, 1991
Arthnr F. Dmmbarry
Puhlic Arbityator - -

Concurring in the demage award but dissenting from
thaauniafm focs:

James D. Svope Angusr 5. 1991

Tokwtry Meites i

Date Served: Angust 19, 1991




