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NMATIONAL ASSOCIATIN OF SECURTTIES DEALERS

In the Matter of the Arbitration Between

Name of Claimancs !

David M. Crouch and Danese M. Crouch; I
Jeml G. Crouch:

David M. Crouch, M.D.P.A. Enployees'
Profit Sharing #2, DTD 1-1-76: and
Dr. David M. Crouch, P.A., Employess’
Profit Sharing Trust, DID 1-1-76.

80-02895
Names of ts

Shearson Lebman Brothers, Inc., £/k/a
Shearammhmnmttm, Ine.;

Mark E. Dacm;

James E. Iane.

Sue Jackaon
m&m-ﬂwt
Bill Mayo

For Claimants: David M. Crouch and Danee M. Crouch; Jewsl G. Crouch, Davill
M. Crouch, M.D.P.A. Employees' Profit Sharing #2, DID 1-1-76; and Dr. David
M. Crouch, P.A., Employees' Profit Sharing Trust, .DID 1-1-76 were represented

by Richard M. Byrd, Eag. of Femnedy & Baris, L.L.P., mudeanAntanio‘,
Texas. |

For Respondents/Third-Party Claimemts: Shearson Lehman Brothers, Ine., f/klh
Shearson Laelman Huttem, I'me., Mark E. Doam, James E. LaneandSueJanksm
were represented by Lisa Cerasia, Esqg., of Shearsan lLelwan Brothers, Inc.,
New York, New York and Jack D. Ballard, Esq. of Butcheson & Grundy, L.:I:.P.i.
lecated in Houston, Texas,

l..

For Third-Party Respondent: wWilliam N. ("Bill") Mayo was represented hr




Charles Gorhsm, Eaq., San Antemie, Texas.

CASE INFORMATTCN

Statement of Claim filed: September 28, 1990.

Claimants’' Submission Agreements signed cn: July 24, 1990. i
Statement of Answer filed by Respondents Shearson Lelmen Erothers, Ine.,
formerly known as Shearson Lehman Button, Inc., and Mark E. Doom on: lem:‘p:h
6, 1991,

Respondent Shearson ILehman Brothers, Ine.'s Submrission a;:-:emt aignadons
March 6, 1991 by Lisa Columbo, Shearscn Lebman Erothers, Inc.

Respondent Mark Docm's Submission Agreement sicgned on: March 8, 1991,
First Mmended Statement of Claim filed: Aprdil 23, 1991.

Amendad Answer and Third-Party Statement of Claim of Raspondents/Third-Pavty
Claimemts Shearson Lebman Erothers, Ine., fmlylmnasﬁhﬂmlm
Hutton, Inc,, and Mark E. Doam filed: aAprdil 30, 1991. |
mmmrustmsuumtofammmmtysutma
Qlaim of Respandents/Third-Party Claimants Shearson Lelnmn Brothers, Ind.,
formerly known as Shearscm Lahman Putton, Inc., ME.Dam.Suahnhmini
James E. Lane filed: Jume 27, 1991.

Respondsat /Third-Party Claimant James E. Iana's&:hniaaianﬁgreamtsigﬂad
m: June 27, 1991.

-Party Clairemt Sus Jackson's Submission Agreement signed cm
June 17, 1991.

Third-Party Reepondent Willism N. m'yo' Statement of Answer f£iled: MBfD.
1991,
Claimants' Moticn to Dismiss Respondents/Third-Party Claimmts' Third-Party
Claim against William N. Mayo or in the Alternative to. Sever
wmmw-mmmwmmm
- from this Arbitration filed cms April 18, 1991. i

[
Reependents/Third-Party Claimants' Opposition to Claimemts' Motion to Diamiss -
the Third-Party Claim against William N. Mayo or in the Altexrmative to Sever
Respondents/Third-Pary Claimants® Third-Party Claim against William N. Mayo
fram this Arbitratiom filed cn: June 3, 1992. f
Respondents/Third-Farty Claimants' 25(b) (2) (11i) Motion to Bar Third-Party
Respondent Willlam N. Mayo from presenting any matter, a::gmmts,ordeﬂmbas
at the bhearing Filed: Jume 26, 1991.

Third-Party Respondent William N. Mayo's Response tonaspandmtsi'm:l:dmrl:y
Claimants' 25() (2) (111) Motion filed: Jume 27, 1991.

Respondents/Thirg-Party Claimants® Second 25(b) (2) (1ii) Motion to Bar m.:;:d-
Party Respondent William N. Mayo from presenting any matters, arguments or




defenses at hearing filed: ZAugust 22, 1391. |

Raspandents/Third-Party Claimants' Pre-Arhitration Motion to Dismiss and
Suppcrting Memorandim of Law flled cn: July 22, 19%2. !

Claimants' Raspemse to Respondents' Fre-Arbitration Motion to Dismmiss a:ﬂ
Pre-Hearing Memoranmcm filed cn:  July 28, 1992. !

Hearing Dates/Seasicns: July 28, 1992 for two (2) sessians.
July 29, 1992 for two (2) sessions.
July 30, 1992 for two (2) sesaions,

Hearing locaticn: Houstcn, Texas. :

Claimants David M. Crouch, mu.mmﬂc.mmidm.
Crouch, M.D., P.A., Employees’ Profit Sharing No. 2 and Dr. David M. Crouch,
P.A., Employees' Profit Sharing Trust ("Crouch"), alleged that
Raspondents/Third-Party Claimants Mark E. Doom ("Docm®), James E., Lans
("Lane®), and Sue Jackson ("Jackson®), while employed by or acting as agents
for Respondent/Third-Party Claimant Shearson Lelwan Erothers, Inc. fommerly
Inan as Shearsm lehman Hutton, Inc. ("Shearsan®), breach thedr £
duties to Crouch amd tha duty of good faith and fair dealing, vialated the
NASD Rules of Fair Practice, animqagadinmdonableactimaamhmh
of contract. Specifically, Crouch alleged that:

1. In April of 1989, whila Third-Party Respondent Bill HMayo
("Mayo*)} was employed by Shearson and acted as Crouch's securities
broker, Crouch wiote covered call option contracts for 136 wnits an
Bxxon Corp. Commxn Stock at an exmrcise price of $45.00 per shaxe,
expiring on October 21, 1989;

2. Pursuant toc an express agreemmemt and clear understanding g
Crouch had with Mayo, whensver Crouch wrote covered calls oo Ecem
camen using their own shares of exxxn hald in "street Name" by
Shearason, the shares ware naver to be sold pursuant to an
asgigmment of exmrcise, but thsy woild be "covered® whenever such
written covered call options on Exxom stock became at or near the
money., The reason for the agreement was because of Croeuch's
perscoal affinity for Exxon Corp. Comon Stock and the fact that
Crouch had a very low federal incame tax basis in the shares of
Exxzm stock in their portfolio: ?

3. During September of 1989, lane fired Mayo after bheccming
branch mapager, allegedly in retaliation for Mayo having registared j
a coplaint against Lane for misconduct and unetrhical activities; |




4. (o or about October 18, 1989, Docm, having been asmigned to |
replace Mayo, parscmally visited Crouch to solicit Crouch's
participation ig Shearson's "Select Managers* investment portfolio,
At this meeting, Doom indicated that the Exoxem stock might have
sams exposire cit the covered calls written by Crouch in April of
1989. Crouch informed Doam that ha thought the covered calls had
already expired and to determine whether the covered call options
had aiready expired or needed to be covered;

§. Doom agreed to check o the gtatus of the covered calls so
that Crouch would be able to effect closing transactions to protect |
his shares of Exxcn stock, but failed to do so or to effect closing
transactions with regpect to tha Crouch's covered call optians on

Boon stock when said options came at or near the money in mid-
Octcber 1989

6. On or abcut Octcber 20, 1989, shearscm sold 13,600 shares of
Exxont stock pursuant to tha exercigse of the covered call optioms |
written by Crouch on April 13, 1989, with the settlememt date of

October 27, 1989, resulting in aggrecata proceeds (before
coamnigsions and feas) of $612,000.00;

7. mmmmmmmmwmmemm ;\
26, 1989, Crouch attempted to reach Docom, who was unavailable, but
spake with Jacksco, the cperaticns manmager, and informed her that

|
ha wanted te cover tha trapsaction and was "faxing® a letter to \
that affect;

8. Crouch never received a reply to his letter cf Octobex 26, i
1989 from Lane or Jolmson and the sale of 13,600 shares of |
Couch's Exxon stock was consummted by Shearson on Octobexr 27 ‘

1989, without Crouch being ahle t0 reverse ths tramsaction and Lf!
"cover® tha sale; and ﬁ

3. As a remult of the sale, Crouch sustained damages for the sale
of tha = . tha federml incoms tax Ililability sustained as a
rmltofgainmuzedmthnnhoftham.mimsmd

to Resporxients, the loss of diwvidenda paid on chares of
m=mmo=mm:z7. 1989 to date, and loss of appreciatiom
in maxket value of the Exxon Corp. Comnon Stock.

Based upon ths above allegations, Crouch asserted claims for violatiem. of
Secticns 1 and 2 of tha NASD Rules of Fair Practice; Secticms 17.46 (b)
(23), 17.46 (b) (5) and

17.50 (a)} (3) of tha Texms Deceptive Trade Practices-
Consumer Protection Act: forhmeudaofinpliedandwmmtienﬁ
vialation of Section 17.50 (a) (2) of the Texas Deceptive Trade Fractices-
Consumer Protection Act; vioclation of Sectioms 10 (b) and 20 (a) of the
Securities Exchange Act of 1934, as smended, 15 7.8.C. Sectiocn 783 (b) and

ml;lﬂ:-SotthaMesandRegtﬂatimsoftMSmitiesandm
Camrission; amd for breach of contzact.

)

In addition, Crouch named Jackson and lane in their capacity as Operations
Manager and Resident Manager of Shearson's San Antonio, Texas Branch Office, |
dleging@hmandlanafaﬂedtnd:amahighstmduﬂsofcmdal

e
|




Trade Practices Act.

Respondents /Third-Party Claimants Shearson, Doam, Jad:smandl'anefurthar
alleged that if Third-Party Respondent Mayo entared into an express agreement

with Claimants, as alleged in their Statement of Claim, such agreement or
misrepresentation was outside the scope of his employment. Respondents/Third-
Party Claimants assexrted that if they are found liable to Claimemts,

such
liabiutyumldbachmtotheactsof}hyomichwareautaidathesc@éaf
his employment.

mwmummnmmm-mmmmmtmuw
or in the Alternmative to Sever Respondents' Third-Party Claim agaipst Bill
mmmmmm.wmwmtmmmm
against Mayo, a koown witness in this controversy, was filed in bad faith,
for the pxpose of intimidating Mayc to change his testimomy. In additien,
Mmummmmmwwmtmmmmnmt
under Section 25{a) of tha MASD Cods of Avbitxation Procedure,
ﬁmtheraasutedthatthamnlusimofthadisputebemaupmﬂmmfmm
Party Claiments Shearson, Jackson, mmmmmmw

44 of the NMASD Code of Arbitratirm Procedure; thus, the submission of the
Third-Party Claim against Mayo is defective. ILastly, Cla:lmtsaswl:dtpt
ocoxmsel for Respondents /'mideartyCla:\mtshadaccnﬂictof interest in
any Third-Farty Claim of mwwmmwmm

mmmmww‘mmnmmmm-mm
againgt Bill Mayo or in the Alternative to Sever Respondents! Th'.l:d-h*!:y
- Claim against Bill Mayo from this Arbitration, Respondents/Third-Party

InthairP!e-A:bitmtimwtimtoDimdssthemdadStatmtofChh.
Respandents/Third-Party Claimants denied the Claimants' allegatioms and
rnqtmteddi.anisaalmthefouadnggmmds:l)c;umhfailedtodﬂignuy
manage their accounts; 2) Crouch's accoumts were non-discretiopary; 3)
Respondents/Third-Party Claizants were not liable for Crouch's tax
liabilities; 4) Respondent/Third-Party Claimamt's caly duty was_to follow
Crouch's instructiems, which they did, so no duties were hreached; 5) Crouch
breached his duty to mitigate dammgea and 6) the Texas Deceptive Tradde

|
4




honor and just and equitable principals of trade in the conduct of their
business. Specifically, Crouch zlleged that Lane grossly mismanaged
Shearson's San Antonio, Texas Branch Office, failed to adequately discharge
mwreqnwibﬂitieswithreepecttnthsmtcbulsasmdeaih
Crouch's accowmts, falled to inguire into matters relating to Crouch's
accoumts out of malice, ill will and spite towards Mayo, and failed to take
rmadialanﬂmtnmectm*smfulmwi&mtm&m%
accounts cn accoumt of his malice, 111 will and spite towarnds Mayo. !
Respandients/Third-Party Claimants Shearsonm, Daan.mmandaacksmdmiedtl:h
material allegatioms of Crouch's Claim, alleging that:

1. Dot did not make any pramises or express guarantees that ha !
would further contact Crouch pertaining to his covered cails, but {
informed Crouch he had to make a decision regarding covered calls i
and that Crouch should inform Doom of his decision;

2. Crouch pever contactad Doan about the covered calls so Crouch .
did not enter an order pertaining to tha covered calls and because
Crouch's asommt was non-discreticmary, Doom could nok have acted
without an express order from Crouch;

3. No express verbal agreamsnt cxistad between Meyo and the
Claimants;

4. Crouch was aware of the contractual and risk factors relating
to options accounts and certified that they were avare that !
Shearsn did not provide tax advice and was not respopsible for tha l
tax consequences of t{ransacticns in the account;

5. Couch's lettar of October 26, 1989 requested that thae
trangaction he reversed and that his Exxm stock be placed back in
his accoumt, oot purchased in the market. Shearson was unable to
takes any actions with the acoount because Croush had

transfer of the account to Mayo at Knibbe Financial on October 12,
1989 and tha Shearson ACATS department delivered wires instructing
tha branch to take no fuxther action in the acoomt, and by October-
26, 1989, itmtmhhabopmchnhmamehmthamto
@immmttotham:

6. Mthnahnksmcrmhdthmwm'm'th
transaction pursuant to Shearson policy.

-Party Claimants Shearson, Doam, Jackscn and Lane asserted
tha following affirmative defenses: 1) The Statement of Claim fails to
state a cause of action upon which relief cam be granted; 32) Respondemts
acted in campliance with all applicable rules and regulaticns and did not
induce the alleged act or acts which comstituted the alleged violaticnsg of
law; 3) Claimmuts falled to mitigate dammges: 4) Tha dmmages allsgediy
suffered bave no caunsal relaticnship with any act committad by Respondents;
5) Claimants, through acticn and deed, wailved their right to maintain thedxr
acticn against Respondsnts; 6) Claimants' claims are time barred; 7) New York
law applies to this proceeding and the Texas Deceptive Trada Practices Act is
inapplicable; and 8) securities are not "goods"™ within the Texas Deceptive

1
@




Practice Act is inappiicable.

In their Response to Respondents' Fre-Arbitration Moticn to Dismiss,
Claimants denied the allegaticns comteined in the Respondents' Pre-
Arbjtration Motion to Dismiss. '

EELIEF RRQUESTED

Claimants requested an Award against Respondents in the amomt of $257,207. 68
in compensatory damages for the federal income tax liability, commissions
and feas, lost dividends and lost appreciatiom; $1,500,00.00 in exemplary or

Camnen Stock and the Market value of the gtock; reascmable attormeys! fees;

perammﬁmthadatecfm:dmtilpnd;matsandapenminthip

matter; and amy such further relief, gemeral or special, al:lawcratequityr,
to which Claimants may be entitled.

Msmwwm Docm, Ianaand.-:l’a::l:su:nqlmtq:l
that the panal of arbitrators diamiss Crouch's Claim in all respects and that
the panel izpose liability en Third-Party Respondent Mayo in an amount equal
mmmww@mw/mmmm
Doom, Lame and Jacksan for Third-Party Respendent Mayo's actioms

tha handling of Crouch's accoumts, and firther, that the costs of any and
Aﬂaitraﬂ.mh-ﬂngsbeassessadagainstmaimtamdmyo. g

Ga Jume 23, 1992, Claimants' Moticn to Diamiss Respondents' Third-Party Cladm
or in the Alterpative to Sever Raspondents' Third-Party Claim and all
responses were foxwarded to the panel fur review. cha'unazs. 1992, the
panel detexmined that the Motion would be denied. |

At hearing on July 28, 1992, Respondents/Third-Party Claimants Sheavsen,
Doam, Lane amd Jackson presented the Motion to Bar Third-Party

Mayo from presenting any matters, argumants or defenses pursuant to Sectien
25(b) (2) (111) of the NASD Code of Arbitration Procedure. Upon review of the
pleadings and arguments of the parties, thepanel&tenﬂ.nadthatthbbtim
would be denied.




In additiom, Raspondents Shearson, Doom, Lane and Jackson presented
Motion to Dismiss at hearing oo July 28, 1992, Upon review,- the panel
the moticn wnder advisement.

|
At the close of Claimants’ case, Respondents/Third-Party Claimamts Shearscon,
Docm, Lane amd Jackson reargued the Moticn to Dismiss, 'mepanelagainbmk
the matter under advisement. The panel has since reviewed all the
presented by Claimant and the arquments of tha parties and has
that the Moticm ahall ba granted. |

After considering the pleadings, thateatimmyandtheevidmepresentedpt:
tha hearing, the undersigned arbitrators have decided in full and £
resolution of the ispues submitted for determination as follows:

1. The Motion to Dismiss presented by Respandents/Third-Paxty
Claimsnts Shearscnn Iehnmn Brothers, TIne., Ifcomerly known as.
Shearson lelnam Hutton, Inc., Mark Doam, James Iane and Susan
Jackean i3 hereby granted. The claim filed by Claimamts David M.
Crouch, Danee M. Crouch, Jewel G. Crouch, the David M. Crouch,
M.D.P.A. Employeas' Profit Sharing #2 and the Dr. David M. Crouch, |
P.A., Employees' Profit Sharing Trust is hereby dismissed and
denied in jits entirety;

2. The Third-Party Claim filed by Respoxients/Third-Party
Claimantg Shearson Lebman BPBrothers, Inc., foomerly known as
Sheayscn Iehman Button, Ine,, Mark E. Docm, James Lane and Sue
Jackacn 13 hereby dismigsed and dénied in its emtirety;

3. The parties shall bear thedr o costs of arbitraticn,
including attormeys' fees, except for those specifically emmerated |
harein. :

Pursuant t0 Section 43(¢c) of the Code of Arbitration Procedure, the
follewing Forum Fees are assessed: S:Ix(G)hea:iugsesaicnsxsl.OOD.OOpﬂ
seasicn = $£6,000.00. ‘

[N

Tha National Asgocdation of Securities Demlers, Ing. shallmtainthsszso.ﬂgo
i

i
i




. claim filing fee and tha $1,000.00 bearing session deposit previcusly fileki

by the Claimmnts. Claimants David M. Crouch and Danee M. Crouch; Jewel G.
Crouch; David M., Crouch, M.D.P.A. Bmployees' Profit Sharing #2,, DID 1-1-76;
and Dr. David M. Crouch, P.A., Employees' Profit Sharing Truat, DID 1-1-76
are jointly and severally liable fo:andahallpaytothemwitimﬂ.
forum fees in the sum of $1,000.00. In addition, the NASD shall retain thn
$500.00 claim filing fee and the $750.00 hearing session deposit previcus)

Brothers, Inc, iz liable for and shall pay to the NASD additicnal forum foes

in the sum of §1,000.00. Third-Party Respendent Willism N. (*B411%)

Feas are payable to the Naticnal Association of Securities Dealers, Imn.

COXURRING ARBITEATIRS' SICHATURES
m
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