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NRIXCNRL ASSOCTW1CU OF SECURITIES DEALERS

In the Matter of the Arbitration. Between

of

David U. Crouch anri Dan^e M. Crouch;
Jewel G. Crouch;
David U. Crouch, M.D.P.A. Employees'
Profit Sharing #2, UTD 1-1-76; and
Dr. David M. Crouch, P. A., Employees'
Profit Sharing Trust, OTD 1-1-76.

Shearscn Letaan Brothers, Inc., f/k/a
HuttOU,

ftfark E. Boon?
Janes E. lane;
Sue Jackson

Name of Ttdrd-Party Respcaodfint

Bill

90-02695

For Claimants: David M* Crouch and TTanee M. Crouch; Jewel G. Crouch, David
M. Grouch, M.D.P.A. Employees' Profit flh^Hng #2r DID 1-1-76; and Dr. David
H. Crouch, P.A., Employees' Profit gha-^^g Trust, .DID 1-1-76 ware represented
by Richard M. Byrd, Esq. of Kennedy & Baris, L.L.P., located in San Antonio,
Texas. !

For -Pat-t-y rHa^Tnant-q* SheaTSCBl T^>Hn«iTi BTOtheTS, IflC* , f/)C/£l
T^aHnart HUttOQ, Tnr», , Mark E. DOODl, JaOBB E. Tana and SUS

represented by T.Hggt Cerasia, Esq., of Shearson T̂ >»n»n Brothers, £oc. ,
New York, New York: and Jack D. Ballard, Esq. of Hutcheson & Grundy, L.L.P.,
located in Houston, Texas. ^ |

For Ttilrd-Party Respondent: William N, ("Bill") Mayo was represented by



Charles Gorfrvmn, Esq., San Antonio, Texas

O&SE

Statement of n^-Un filed: September 28, 1990.
» Submission fliji 1 1 MM ill ii signed GDI: July 24, 1390.

Statement of Answer filed by Respondents Shearson T^ai«i»n Brothers, Inc. ,
formerly known as fTTirnTgn" T^aVBimrt Htitton, Inc. , and Marie E* TV "̂** on: March
6, 1991.
Respondent Shearson f-t&™^n Brothers, Inc. *s Submission Agreement signed on:
March 6, 1991 by Tilnn Columbo, 'TTinm TMI tinman Brothers, Inc.

Respondent Marie Doom's Submission Agreement signed on: March 8, 1991.

First Amended Statement of Halm filed: April 23, 1991.

Answer and Third-Party Statement of <*i**™ of Respcodeats/Third-Party
Claimants fih«»i"g^ T^>>wn«n Brothers, Inc. , formerly frrinwn as Shearson Lelnan
Tftittrm, Inc., and Mark E. Doom filed: April 30, 1991. j

Answer to tha First am*™**** Statement of n«<« and Third-Party Statement of
Halm of Haepondents/Tbird-Party dainants Shearson Tiflhrgm Brothers, lac.,
formerly known as Shearson T^I-MM Button, Inc. , Marie E. Doom, Sue Jackson and
James E. lane filed: June 27, 1991.
Respondent/Third* Party f^ia-jTMnf Jan»s E. lane's Submission Agreement
ons June 27, 1391* i
Respondent/Third- Party Claimant Sue Jackson's Submission Agreement signed ont
June 17, 1991.

•nalrd-Party Respondent William N. Mayo 'a Statement of Answer filed: May 30,
1591. i

Claimants1 Motion to Dismiss Raspondents/Tliird- Party Claimants' Third- Party
Claim against William N. Mayo or- in the Alternative to Sevwr
Respondents/Ihird- Party dainants1 Thlid- Party *^»^" against William N. Usyo
from this Arbitration filed on: April 18, 1391. i

Respondents/Hiird-Party Claimants1 QppoqiHf" to fria<iiMm<-ff* Nation to Dismiss
the Third-Party Halm against William N. Macyo or in the Alternative to Sawer
Peflponrfamts/Third-Pary dainants1 Third-Party daim against William N* M§yo
from *-**•*« Arbitration filed on: JUne 3, 1992.

Respondents/Tlaixd-Party claimants1 25 (b) (2) (iii) Itotion to Bar Third-Party
Respondent William N. Mayo rma pi7ftygi^T«j any matter, arguments, or defen
at the hairing Filed: June 26, 1991.

Third- Party Respondent William N. Matyo's Pias£^nnft to Respondents/Third-Party
Claimants1 25 Ob) (2) (iii) Motion filed: June 27, 1991.

Raspandents/Ttixd- Party Claimants1 Second 25 (b) (2) (iii) Nation to" Bar Thixd-
Party Respcodent William N. tfayo from presenting any matters, arguments or



j

defenses at hwraTig filed: August 22, 1391. |

Respondents/Third- Party Claimants * Pre-Axtoitration MaHan to Dianiss and
Supporting MPimfnmrtnm of Law filed oa: July 22, 1392.

Claimants1 Response to Respondents' Pre-Arbitration. Motion to Dismiss and
Pre-Hearing Memorandum filed on: July 28, 1992*

Hearing Dates/Sessions: July 28, 1992 for tr*? (2) sessions.
July 29, 1992 for two (2) aeaalnnB.
July 30, 1992 for two (2) sessions.

iMiHTig location: Hfrngt**1
 f Texas.

Claimants David M. Crouch, Danee M. Grouch, Jewel G. Crouch, David M.
Crouch, M.D., P.A., Employees' Profit gh»->"*™j No. 2 and Dr. David H. Crouch*
P. A. , Bnployees* Profit Sharing Trust ("Crouch") , alleged that
Respaadents/Third- Party dainants Mark E. T*r™ ("Doom11) , Janes E* lane
("Lane") , and Sue Jackson ("Jackson") , vjfaile eoployed by or acting as agents
for Respcndant/Tniid-Party Claimant Shearson Lehman Brothers, Inc. fonnariy
know as g1'*»" f n r^hman Huttonf Inc. ("Shearsaa11) , breach <"^^«^^ fiduciary
duties to Crouch and the duty of good faith and fair denllng, violated the
NASD Tftilnn of Fair Practice, srv* * t̂g*g*^1 in ^•m'̂ ^q^^ f»i»M o af**4ma god breach
of cuit-tact. Specifically, Crouch alleged that:

In April of 1989, while Third-Party
("Msyo") vms enployed by Shearson and acted as Crouch's securities
broker, Crouch wrote covered rM1 option contracts for 136 units on
Exam Corp. nrmnr« stock at an f^^rrim price of $45*00 per share,
cnnpiring on October 21, 1989;

2. Pursuant to an express iijm ••• ml and rlonr uodecstandiaag
Crouch had with ftteyo, whenever Crouch wrote covefed calls on Rnmn
i n iiiin • i iicHrvj their am g^angg of enacEi h*>1^ In "stoeet Name" by
Shearson, the shares ware never to be sold pursuant to an
assignment of exercise, but they would be "covered" whenever such
written covered call options on Exxon stock became at or near the
mocey. Tbe reason for the agreement was because of Crouch's
personal affinity for Ffroom Corp* A-HIK • i stock and *•>*•» fact that
Crouch had a very low federal ^nnrma tax basis in the shares of
Exxm stock in their portfolio;

3. During Septonber of 1989, r-*r«* fired Msryo after beoondng
branch manager, allegedly in retaliation for Msyo having registered
a conplaint against TJ>TIO for misoonduct *"** ym**'Mr**'\ activities?



4. QQ or about October 18, 1989, Poem, having been assigned to
replace Mayo, personally visited Crouch, to solicit Crouch's
participation in Shearson's "Select Managers1* Investment portfolio.
At **•*• meeting. Doom indicated that the Exxon stock night have
sane exposure on the covered caJla written by Crouch in April of
1389. Crouch -tnfrrrmflf* Doom that he thought the covered callfl had
already expired and to Hgt-orm-iTift whether +•**» covered f̂ jl options
had already expired or neerW to be covered;

5. Doom agreed to check on the status of the covered rails so
that Crouch would be able to effect closing transactions to protect
his shares of Exxon stock, but failai to do so or to effect closing
trmfiarttonfi with respect to the Crouch's covered call options on
Exxon stock when said options came at or near the money in ndd-
Oetober 1989;

6. Cn or about October 20, 1389, Snearson sold 13,600 shares of
Exxon stock pursuant to the exercise of the covered call options
written by Crouch on April 13, 1389, with the settlement date of
October 27, 1989, resulting in, aggregate proceeds (before
ccnnissicos and fees) of $612,000.00;

7. When Crouch received the confirmation of the sale on October
26, 1989, Crouch attempted to reach Doom, woo was unavailable, but
spoke with Jackson, the operations manager, and Infnannri her that
he wanted to cover the transaction and was "faxing11 a letter to
that effect;

8. Grouch never received a reply to Ms letter of October 26*
1989 from lane or Johnson and the sale of 13,600 shares of
Crouch's &**r** stock was T>fft*Tatif|f1 by f*baM>*rgr'f> on October 27,
1589, without Crouch being able to reverse the transaction and
"cover11 fhfl sale;

9. As a result of the sale. Crouch sustained damages for the sale
of the stock, the federal income tax liability sustained as a
result of gain, realized on ***** sale of ****** shares, canoisflions and
fees paid to Respondents, the loss of dividends paid on shares of
Exxon stock froa October 27, 1989 to date, and loss of appreciation
in market value of the Exxon Corp* daman Stock.

Based upon ^h0 above allegations. Crouch asserted f*i»«hi>g for violation, of
Sections 1 and 2 of the MftSD Rules of Fair Practice; Sections 17.46 (b)
(23), 17.46 (b) (5) and 17.50 (a) (3) of the Texas Deceptive Trade Practice^
Ornffimpr Protection Act; for breach of •hrplJ^ and express warranties in
violation of Section 17.50 (a) (2) of the Texas Deceptive Trade Practicee-
Oonsumer Protection Act; violation of Sections 10 {b) aTV* 20 (a) of
Securities Exchange Act of 1534, as
Rule IQb- 5 of *"*«» Rules anri Regulations of
Ooanissicn? and for breach of contract.

15 TT.S.C. Section 78 J (b) and
Securities and Exchange

In. addition, Crouch "amori Jackson arvj tapa -in frTwi** capacity as Operations
Manager and Resident Manager of Shearson's fo" Antonio, Texas Branch Office, i
alleging Jackson and lane failed to observe high standards of '/nmm^lnl



Trade Practices Act.

Respondents/Third-Party Claimants Mbfyirp^^r Doom, Jackson and lane farther
alleged that if Third- Party Respondent Mayo eatered into an express agreement
with Claimants, as alleged in J-h^rr Statement of f*ia-\mr such agreement* or
mi ̂ representation was outside *•*"* scope of fr*« enployment. Respondents/Third-
Party Clainants asserted that if they are found liable to Claimants, such
liability would be due to the acts of Jfeyo vifaich were outside the soope of

oiployment. ;

In response, Third-Party Respondent Mayo alleged that the express verbal
agreenent fiai-matj ty Crouch was incorrect* Be further alleged that the
Third-Party rna-itn was unwarranted because his perfonnance had no bearing on
Grouch's complaints aryj he was not an enployee of Shearson at the time; of
the alleged incident. i

In their Motion to Diariss Respondents1 Third-Party (Tialm against Bill Msyo
or in the Alternative to Sever Respondents1 Third-Party Claim against Bill
Mayo from Hri« Arbitration, daisants alleged that the Third-Party fi|a<™
against Msyo, a taowi witaess in <-Mg controversy/ was filed in bad faith,
for *•*"» purpose of -in+--*Tti-if3a«"fTyj Mayo to change lv*g testimony. In addition/
daisants alleged ***• Third-Party f^a-H was ^rnt* barred and wbolly deficient
under Section 25 (a) of the NASD Code of Arbitration Procedure, dainmits
further asserted that ^fr** •iTir>1"«HT|

 Of tfo» dispute between Respondents/lhlxd-
Barty Claimants Shearson, Jackson, T -=>"<> *nA Doom and Third-Party Respondent
Macyo was prejudicial bo daiaants and as a matter of law, Respondents ware
not entitled to H -nAamn* fj oatH fm for any liability they nay have to dainants
uoder the federal securities lasts* Also, Claimants alleged the

DocBi and Jackson ^^-i^i to
mate the requisite filing fee and advance >i*Mi-Hng deposit required by Section
44 of the NASD Code of Arbitration Procedure; thusr the submission of the
Third-Party claim against Mayo is defective. lastly, daimants asserted that
nniingai for TTr>fipnnf1f|nto/fT^it^T[-PaTi-y daimants had a conflict of interest j in
any Third-Party na^m Of t-^ Re^xantients against Mayo and •frrqfl'l thexefore be

In their f^F>ff^^1nn to daimants* Mation to Dianiss tfr^ Third-Party1

against Bill Kayo or in the Alternative to Sever Respondents' Third-Party
^?^" against Bill Mayo rmi\ f-M« Arbitration,. Respoodents/Third-Bflrty
daimants iThftirprn, Lane, f^Ti jmH Jackson Aanitxi tty* allegations cxotained
in dainaots' Motion. r^pff? if ir* "* ly, TTi¥ipif¥lrnt"n alleged the Crouch.1 s
attorney does not represent Mayo/ so they do not have standing to argue tbat
the Third-tarty ma+m against Mayo ?>•""''* be dianissed. la additionr
Reqpcondents alleged the NASD does not have the power to disqualify an
attorney.

In their Pre-Arbitraticn Mation to Dismiss the Amended Statement of daim,
ts /Third- Party ^r!a^TnaT|f•q denied 1~Vu:* rflft*™pmi~ft* allpga*'^rg1Jil and

requested rtlfanlssal on the following grounds: 1) Crouch failed to diligently
manage their accounts? 2) Crouch.* s accounts were non-discreticnaryj 3)
Re^xacdeats/Thixd- Party Clainants were not liable for Grouch's tax
liabilities? 4) Respcndent/Third-Party daimant's only duty v«s to follow
Crouch* s instructions, vdaich they did, so no duties were breached; 5} Crouch
breached his duty to mitigate danages azxl 6) the Texas Deceptive Ttade



tvmor and just and equitable principals of trade in *•** conduct of
business. Specifically, Crouch alleged that lane grossly mismanaged
Sbearson's San Aatonio, Texas Branch Office, failed to adequately discharge
his supervisory responsibilities with respect to the October 1989 trades in
Crouch's accounts, failed to inquire into natters relating to Crouch's
accounts out of malice, ill will and spite towards Mayo, and failed to take

antion to correct Doom's wrongful conduct with respect to Crouch's
accounts on account of his malice, ill will and spite towards Mayo.

Respondents/lhird-Party Claimants Shearson, TVVHÎ  lane and Jackson rf̂ viM the
material allggatHrmn of Crouch's t*i»4i*r aiiag-i-nry that:

1. Doom did not mate any premises or express guarantees tbat he
would further contact Crouch pertaining to *••** covered calls, but

Crouch he had to sake a decision regarding covered
and that CrOUCh «hmld In+rvm TVirm Q£ Irln

2. Grouch never contacted Doom about the covered "*lla so Crouch
did. not p̂ oy an order pertaining to *****
Crouch's account was nrwi -HJ JBT»P«M nna-ryj Doom ̂ M̂ not have
without an empress order from Crouch;

3* Ma express verbal agreement existed botMooo. Mayo *™* the
fTI a H-imm q̂ •

4* Creech was aware of the contzactual and risk farjnra relating
to options accounts and certified that they ware aware that
Shearson did not provide tax advice and was not responsible for the
Lax fy*igttrri*ig>^*M" of +"CTir»MiG^irffMa in the account;

5. Crouch's letter of October 26, 1389 requested tbat ttaa
be reversed and that Ms Exaooa stock be placed back in

account, not purchased in *•*"» market. Sbearson was iTn«hio to
take any acticos with the a«^^"»^ >v^qmg^ iym«^h had requested

of the account to Mayo at Kbibbe Financial on Ontrfegr 12,
1389 and the Sbearacn ACKES department delivered wires Instructing
the branch to tate no further action in the »^*»*itr_ and by Octcber
26, 1989, it was too late to purchase Exxon stock in the narteat to
deliver pursuant to the exercise;

" ' " - . " • " • ' ' - • • ' ' • ' : " - - ' , - " . " " " - - • . " . * ' ; ' . . .

6. HkLtbar Jackson or TJMM> had. the authority to "reverse11

transaction pursuant to •c^M>*ygrn policy-

Respandents/lMrd-Barty Claimants nhrarngn. Tw^f Jackson «vi TJMW asserted
the follCTring affirmative ^flffnHiVTT 1) Tie Statement of ^*-im fan** to
state a cause of action upon which relief can be granted; 2)
acted in compliance with all applicable rules and regulations and did not
ind»ca the alleged act or acts which constituted the alleged violations of
law; 3) Claimants failed to mitigate damages; 4) One damages allegedly
suffered have no causal -n»i«MfwigMp with any act comdtted by Respoaients;
5} Claimants, through action and deed, waived *->»t^ right to
action against Respondents; 6} Claimants' ^^»^tTto axe ^-^m• barred? 7) New Yocfc
law applies to this proceeding and the Texas Deceptive Trade Practices Act is

and 8) securities are not "goods" within the Tfewas Deceptive



Practice Act is inapplicable. ;

In their Response to Respondents' Pre-Arbitration Mstion- to Dismiss,
Claimants rfctiled the allegations nrm«-a-tnoH in +-*a Respondents * Pre-
Arbitration Motion to Dismiss.

Claimants requested an Award against Respondents in the amount of $257,207.68
in compensatory damages for the federal Hr>fy»na tax liability,
and fees, lost dividends and lost appreciation; $1,500,00.00 in exemplary or
punitive damages for breach of fiduciary duty; $849,640.05 in
damages pursuant to Section 17.50Cb) (1) of the Texas Deceptive
Practices-Consumer Protection Act, based upon dividends paid en Exxon Corp.
Cannon Stock and the Market value of the stock; reasonable attorneys1 feed*
Interest on the award at the then current legal rate of Interest on judgments
per annum from the date of award until paid; costs and expenses in *•+**?*
matter; and any such further relief, general or special, at law or at equity,
to viiich Claimants may be entitled* j

Reapcndents/lxtird-Barty Claimants Shearson, TV*̂  lane and Jackson requested
that the panel of arbitrators tUŝ a* Crouch's fijHm in. all respects and **«jt
the panel impose liability on ttdxd-Farty Respondent Mayo in an amount equal
to any liability Inposeri iipon Respcodents/'Ihird-Party Claimants Shearson,
Docm, Lane and Jackson for Third-Party Respondent Mayo's Mfrjrrig regard!]
the handling of Crouch*s accounts, and further, that the costs of any
Arbitration hearings be assessed against Claimants and Kayo.

Tnlzd-Farty Respondent Mayo requested that the Inird-Party ma*™ be
and denied in its entirety.

mmac ISsuaaa COMIH/H)

Haird-Party Respoodent William N. ("Bill") Mayo MI** to file an executed
Bufcndssion nrjiTi'iin'iiL, bat appeared and fronts flftfl at the hearing. Pursuant to
Station 12 of the KASD Code of Arbitration Procedure, tte pmftl specifically
finds that laird-Party Respondent Mayo is required to submit to arbitration
as an associated

QEX June 23, 1992, daimants* Motion, to Diariss Refipcndents* Third-Party
or in the Alternative to Server Reapcodents1 Third-Party r̂ â nl and all
rê xxises ware fozwarded to the pawl for review* Qa June 29, 1992, the
panel determined that the Motion would be denied. i

i
At hearing on July 28, 1392, Respondents/Third- Party daiamts Shearscn,
Doom, lane and Jackson presented the Mation to Bar Iniid-Party Respcndent
Mayo from presenting any matters, arguments or riftfanMa pursuant to
25 (b) (2) (iii) of the KASD Coda of Arbitration Procedure, qpon review of the
pleadings and arguments of the parties, the p8™0! determined that the Jfation
would be



la addition, Pm^ymricgifg ^hnnrgpRf Docm, TJMW and Jackson
Motion to Dis&iss at haa-Hnfj en July 28, 1992* q&on review, the panel took
the motion uoder advisement.

At HM clOSe Of flagman frig* C3S/B, Ptftfprffv**""*-jaJ/'ffilTrf-Par*fry

Doom, Lane and Jackson reargued the Mot ion to Disniss. The panel again took
the matter under advisement. Hie p^n*! has since reviewed all the evide

by Claimant a-nrf i-ho arguments of ****> pa-rMftp and has determined
that the Motion, shall be granted. i

After """"np^ Aan~i ng- +-ha pleadings, i~V» testimony and fr*** evidence presented at
+•>«» hearing1, the undersigned arbitrators have ^afi-Mmj in full and final
resolution, of *•>«> -i^pnog submitted for Hg^gfrmH-rtfii-H r«n as follows:

1. ^^M* Motioo. to Dismiss "£&******%*** by Reflpondaits/lliird- Party
Claimants Shearscn Lefaman Brothers, Inc. , fonnerly knowi aa
Sbeaxscn Lehnan Button, Inc., Mark Doon, Jamas lane and Susan
Jacfcscxi is hereby granted. "Hie *i»*m filed by Claimants David H.
Crouch, Danee M. Crouch, Jewel G. Grouch, the David K. Crouch,
H.D.P.A. Qiployeea1 Profit flh»^tij #2 and the Dr. David H. Crouch,
P.A., BocOoyees1 Profit gha^ng- Trust is heeneby ^anriaaorf and
<>n-ipri in its entizety;

2 . Tbe Third-Party n^<i» filed by Reepcndents/Third-Barty
rnalmants Shearscn Lebnan Brothers, Inc., fonnerly kaowi as
Shearscn Letanan Button, Inc., Mark E. noon, James Lane and Sue
•?iftr*>ry*1 is hereby dismissed a"H A^i^arf in its entirety;

3. Ibe parties shall bear t-hMr cwn costs of arbitration,
InrlivHTTg attomeys4 fees, except for those specifically enumerated
hareiiL.

coots of the stenographic iqjoLUet «h"11 be borne by the party
supplied the reporter. All other costs associated with the reporter shall be
determined pursuant to Section 27 of the NASD Code of Arbitration. Procedure.

BCKTlf BBS

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following Forum Fees are assessed: Six (6) hearing sessions x $1,000.00 per
session • $6,000*00. ii~ '

The National Association of Securities Dealers, Inc. tonsil retain, the $250.00



claim filing fee and the $1,000.00 hearing session deposit previously fileo"
aainmts tevid M. Crouch and Danee M. Crouch;

and nr n«H.i^ ^2f^l M'D'P-A- Employees' Profit Sharing #2,, mm 4.-j.-yei»
and Dr. David M. Crouch, P.A., aplayees' Profit Sharing Trust, OT> 1-1-76
are jointly and severally liable for and nhnU pay to the NASD ^VH^-,^
BsSToJ'S^ 2T. "I.0* $1'000'00- a addition, the NASD shall retain the$500.00 claim filing fee and the $750.00 hearing session deposit
5Jfl^y Kaspondent/Thixd-Party dainant Shearson TA»J. •^j

Letom Huttat1' »«• Respondent Shearson Lebmattrhm,j_< :„ T , "'• ****»-**-4*/ ijjfc^« >"™^~"""^" laaeeaXoOu Jjf
Brothers, ajoc. is liable for and Khali pay to the NASD «A«M^in1 foruni
in the sum of $1,000.00. IHlxd-Party Respondeat William N. ("Bill")
I < B1^ 1 f* 4>««BB •••K.J —* ^ ^ _ _ _ . . _ "^ * **"fc^h^» II4»wi * j J V, ** *«M-y/ «cetAJLu_icaxu wi i i inm «. V"ISiJJLwI MB
liable for and shall pay to the NASD forum fees in the sum of $2,000.00.

Pees are payable to the National Association of Securities Dealers, Inc.

LJjjQUJB JR3BÎ l'i'K*ffrma * ̂ TEMyii IUMH

Dated:

imrnniRi J£.
Public

, I

Public Arbitrator

_
/ Industry Azbitra

Date of Service en Parties i


