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NATTOMAL ASSOCTATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Name of Claimant
Dovmers Grove Naticmal Bank, as
Trustea of tha Schmtham Hardware Co., Inc.
Profit Sharing Plan
No. 90-02762
Name of Mts

Ga;\ev'é.Sacurities Inc.
Roland K, Kaesger

For Claimant: James Adduci, Esq. and Michael Roche, Esq. of Schuyler, Roche &
Zwirner, Chicago, IL.

For Respondent Geneva Securitiea: Paul Donahue, Esq. and Carolyn Knecht, Esq.
. of Seyfarth, Shaw, Falrweather & Geraldson, Chicago, IL.

For Respendent Kaaser: Renan Sugarman, Esq. of Fishman & Merrick, Cholago,
IL.

Statsment of Claim filed on or about September 28, 1990.
Claimant's Submission Agreement: signed on: September 28, 1990.

Joint Statement of Answer filed by Respondent, Genera Securities, Inc. and
Roland K. Kaeser on or about January 11, 1981. ‘

Respandent, Geneva Securities, Inc.,'s Submission Agreement signed on:
Jamuary 7, 1991, .

Respandent Rolend K. Kaeser's Submission mt signed on: February 5,
1991. : .

Aended Statement of Claim filed: July 3, 1991.

Answer of Gemeva Sacuritiag, Inc. to Amended Statement of Claim filed om or
about January 20, 1992.
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Amendment to Gemeva Securities, Inc. Answer to Amended Statement of Claim
filed on: 2pril 2, 1992.

BEARTNG TNFORMATTION

Hearing date: Zpril 6, 1992. 2 sessions
April 7, 1992. 2 sessions
April 27, 1992. 2 sesaions
April 2B, 1992. 2 sgessions
April 29, 1992. 2 sessicns
Jume 9, 1992, 2 gessiocns
June 10, 1992. 2 sBessicns

Hearing Location: Chicago, Illinois.

Claimant, Dowmers Grove Bank, as Trustes of the Schuham Hardware Co., Ine.
Frofit Sharing Plan ("Claimant®) alleged camnon law fraud, violaticn of Rule
10h-5; breach of fiduciary duty, negligence, willful and wanton misconduct,
breach of coontract, and viclation of NASD Fules by Respondents Geneva
Securities, Inc., ("GSI") and Roland K. Kaiser ("Kailser”}. The alleqations
arvse out of transactionsg in: VMS Strategic Land Fund II, a real estate
invegtment tyust; Recorp Percy-Priest Associates Limited Partmership; and
Capital Housing, and Mortgage Partners, Inc., a real estate investment trust
which ocoutred over a period from August of 1987 to March of 1990. The
above-listed securities had been purchased for tha Schubam Hardware Co., Inc.

Profit Sharing Plan by Kaesser, who bhad been a broker with GSI during all
ralevant times herein,

In their Joint Statement of Answar, GSI and Kaeser denied each and every
material allegations comtained in the Statement of Claim. Respondents GSI
and Kaeser alleged that the foxmer trustees of the Profit Sharing Plan were,
or had held themselves cut to be, sophisticated and experienced with respect
to busineas, financial and investment matters. Respondents GSI amxi Kaeser
further alleged that the former trustees had an cbjective of gemarating a
higher rate of return on the plan assets, and also alleged that the tzrustees
had full knowledge about the proposed investments, and understood the nature

of the investments. In addition, Respondents GSI and Kaeser asserted the
following affirmmative defenses:

1. 2any award of pumitive damages based cn vague and undefined
standards of liability would violate the Due Process Clause of the
Fourteenth ZAmendment to the United States Comstitution, andthann
Process Clausa of the J1linois Conatitution.

-
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2. The amount of punitive damages sought is unecmstitutionally
exceasive and disproportionate to Respondents® alleged conduct, and
thus viclates the Due Process Clause of the Fourteenth Amendment of
the United States Conatitution, and the Due Process Clause of the
INlinois Constitutien.

3. Any award of punitive damages based upon any standard of proof
less than "clear and convincing® evidence would viclate the Due
Procass (Clause of tha Fourteenth Amendment of the United States
Omstitution, and the Due Process Clause of the Illinnis
Constitution.

For its Amended Statement of Znswer, Claiment added a claim against
Regpondents GSI and Kaeser for breach of fiduciary duty under Section 404 of
the Employee Retirement Incame Securities Act ("ERISA"), as well as listing
additiconal investments on which to base their allegaticns. These investments
are: Eguity line's "Accelerated" High Yield Institutiomal Fund I, Litd., a
limited partnership; Equity line's "Accelerated” High Yield Instituticmal
Investors Ltd., a limited partnership; Jobn Eancock Realty Income Fund, a
real estata limited partnership; Equs Investments II, L.P.; Datromics
Equirment Fimd XVI, L.P.; and Datremics Equipment Fund XVII, L.P.

In its Answer to tha Amended Statement of Claim, Respondent GSI denied each
and every material allegaticn contained therein. In addition, GSI set forth
the three affirmative defenses as raised in thedir original Answer. GSI also
aaserted the following affirmative defense:

4., 8Since the Plan is a pension plan within the meaning of ERISA,
Claiment's claims of coomm law fraud, breach of fiduciary duty,
negligence, willful and wanton misconduct, and breach of comtract
are preampted by ERISA under the Preemption Clause of the United
States Comstitution and must be dismissed. This preemption is
effective despite the fact that GSI and Kasser are not fiduciaries
of the Plan within the meaning of ERISA.

mmsmmmmsutmtotmam.mmmmm
of GSI dated Jarmary 20, 1992, -

Ou 2pril 2, 1992, Respondent GSI Mmemded its 2Amended Statement of Answer to
include the additional affimmative defenses of:

5. Claiment's action for dzmages for the alleged viclation of Rule
10b-5 is barred by the Statute of limitations because it had not
basn brought within cne year after the discovery of tha facts
constituting the violaticn. '

6. Claimant's actions for damages for the alleged breach of an alleged
fiduciary duty under ERISA was not brought within three jears after
the earliest date cn which the former trustees had actual knowledge
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of the alleged breach. Claimant's actin is therefore barred by
ERISA's three year of statute of limitatioms.

7. The former trustees were fully mwmare of what investments the Plan
made through Kaeser and GSI. They received canfinmaticns of the
Plan's purchases, as well as quarterly and ammual reports fram the
partnerships and other securities they purchased. In addition, tha
Plan, and the fommer trustees (with the exception of Femneth
Schumham} ag bemeficiaries under the Plan, accepted benefits frem
those partnerships and other entities when said partnership and
other entitlies made pericdic and other payments to the Plan. Tha
Plan, therefore, hag ratified the actions taken by Kaeser and GSI,
and hag waived its Right to (bject to the transacticns.

RELIEF REESTD

For Count T Claimant requested: actual dameges in the amount of $41,095.13 ar
such other amount as determined by the arbitration hearing; exemplary and/or -
punitive damages in the amount of $150,000.00; pre-award interest,
arbitration costs and remscnable attcomey's fees; and such other and further
relief as the Arbitratiom Panel deemed just and proper.

For Comt II Claimant requested: actual damages of $41,095.13 or such other
amnmt as datermined at the arbitratiom hearing; pre-award interest,
arbitration costa and reascnable attormey's fees; and such cother further
relief as the arbitraticn panel deemed trust and proper.

For Commts III, V and VII of its Statement of Claim, Claimant requested:

" actual damages in the amount of $156,163.29 or such other amount as

determined at the arbitration hearing; examplary and/or pumitive damages in
the amount of §500,000.00; pre-award interest, arbitration costs and
reascoable attorney's fees; anxd such other and further ralief as tha
arbitration panel deemed just and proper.

For Coumts IV, VI of its Statement of Claim, Claimant requested: actual
dameges in the amount of $156,163.29 or such other amount as deternmined at
the arbitratimm hearing; pre-award intevest, arbitration costs and reascmable
attorney's fees; and such other and further relief as the arbitration panel
deemed just and proper.

Respondents GSI and Kaeser requested that the Statememt of Claim be
diami ssed. '

For Comts I, IV of its 2mended Statement of Claim, Claimant requested:
Actual dimages in the amoumt of $156,163.29 or such other amount as
determined at the arbitration hearing; an order directing GSI and Kaeser to
repurchase the wmits in Equityline Fund; Bquityline Investors, Banocock
Realty, Equms, Datrocnics XVI and Datronics XVII for $295,000.00, or actual
damages in the amount of $295,000.00 or such other amommt as detemmnined at
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the arbitration hearing; actual demages in an amownt to be determdned at the
arbitration hearing for the prudent rate of retwrn the Plan was prevented
from earning by GSI's and FRaeser's breaches of fiduciary duty; exemplary
and/or punitive damages in the amomt of $500,000.00; rre-award interest,
arbitraticn cots and reasonable attorney's fees; and such other and further
relief as the arbitration panel deeams just and proper.

For Count II of the Amended Statement of Claim, Claimsnt requested: Actual
damages in the amount of $41,095.13 or such other amount as determined at the
arbitration hearing; pre-award interest, arbitration costs and reascnable
attomey's fees; and such other and further relief as the arbitration panel
deamed just and proper.

For Count IIT of its Amended Statament of Claim, Claimant requested: Astual
damages in tha amaumt of $41,095.13 or such other ammnt as determined at the
arbitration hearing; ewemplary and/or punitive damages in the amount of
$150,000.005 pre-amard interest, arbitration costs and reascnable attorney's
fees; and such other and further relief as tha arbitraticon panel deams just
and proper.

For Count V of its Amended Statement of Claim, Claimant requested: Actual
damages in the amount of $156,163.29 or such other amount as determined at
the arbitration hearing; an order directing GST and Kaeser to repurchase the
mits in Bquityline Fund; Bquityline Investors, Hamcock Realty, Bqms,
Datronicg XVI and Datronics XVII foxr $295,000.00, or actual damages in the
amount of $295,000.00 or such other amount 23 determined at the arbitration
hearing; actual damages in an amount to be determined at the arbitraticn
hearing for the prudent rate of retiuzn the Plan was preventad from earning by
GSI's and Xaeser's negligence; exaplary and/or punitive damages in the
amamt of $500,000.00; pre-award interest, arbitration cots and reagsonable
attnmay'sfussandsﬂothuandm:ﬂi&asthaa:bimumpml
deems just and proper.

Fucamtvzofitsmsutmtofmmimtmmbedsm
- damages in the amownt of $156,163.29 or such other amoamt as determined at

the arbitration bearing; an order directing GSI and Kaeser to repuxchasa the . .

wnits in Bguityline Fmd; Equitylines Investors, Hancock Realty, HEpus,
Datrcnics XVI and Datronics XVII for $295,000.00, or actual damages in the
arount of $295,000.00 or such other amount as determined at the arbitration
hearing; actual damages in an amount to be determined at the arbitratiom
bhearing for the prudent rate of retin the Plan was prevented fram earning by
GSI's and Kaeser's wilful and wemtcn misconduct; examplary and/cr punitive
demmages in the amoumt of $500,000.00; pre-award interest, arbitraticn cots
and reascnable attorney'sz fees; and such other and further relief as the
arbitraticn panel deems just and proper.

For Count VII of its Amended Statement of Claim, Claimant requested: Actual
damaces in the amount of $156,163.29 or such other amomt as determined at
the arbitration hearing; an crder directing GSI and Kaeser to regurchase the
units in Egquityline Fmd, Equityline Imvestors, Hancock Realty, Equus,
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Datrcnics XVI and Datromics XVITI for $295,000.00, or actual damages in the
amount of $295,000.00 cr such othar ammmt as detemmined at the arbitration
hearing; actual damages cn an amamt to be detexmined at the azbltratian
hearing foxr the prident rate of return the Plan had been prevented fram
earning by GSI's and Kaeser's breaches of contract; pre-award interest,
arbitration costs and reascmable attorney's fees; and such othar and further
relief as the arbitraticn panel desmed just and proper.

For Count VIIT of its Amended Statement of Claim, Claimant requested: Actual
damages in tha amount of $156,163.29 or such other amount as determined at
the arbitration hearing; an order directing GSI and Kaeser to repurchase the
units in BEquityline Fund; Equityline Investors, Hancock Realty, Bquus,
Datrcnics XVI and Datrenics XVII for $295,000.00, or actual damages in tha
amount of $295,000.00 or such other ammmit as determined at the arbitration
hearing; actual dammges in an amoumt to be detemmined at the arbitratien
hearing for the prudent rate of retwnn the Plan was prevented fram earning by
GSI's and Kasser's violation of MNASD Rules; examplary and/or punitive
damages in the amonmt of $500,000.00; pre-award interest, arbitration cots
and reascoable attommey's fees; and such other and further relief as the
arbitration panel deems just and proper, -

Regpendents GSI and Kaeser requested that the Amended Statement of Claim be
denied

de.'l.:l.be::at:‘l.::n, the panel ruled to demy the moticn. However, the panel went cn

to state that if the panel dsemsd attormey's fees apprcpriate, the hearing
would be recpened to allow submission of evidence on the matter.

The parties have agreed that the Awerd in this matter may be executed in
counterpart coples or that a handwritten, signed Xerd may be entered. In
either case, the parties have agreed to receive conformed coples of the Zamxd
while the originails remin on file with the NASD.

After considering the pleadings, the testimeny and the evidence presented at
the hearing, the umdersigned arbitratcrs bave decided in full and final
resolution of the issues submitted for determination as followa:

1. Claiment‘s, Dewmers Grove Mational Bank, as trustea of the Schuham
Hardware Co., Imc. Profit Sharing Plan, claim is hereby denied and
dismissed, in its entirety, with prejudice.
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2, Claimant, Downers Grove National Bank, as tyustee of tha Schuham
Hardware Co., Inc. Profit Sharing Plan, is hereby assessed all
forum fees, as set forth more fully below.

3. (Qaimant, Downers Grove National Bank, as trustee of the Schuham
Hardware Co., Inc. Profit Sharing Plan, is liable for and shall
reimburse the Respondents for amy hearing sesgion deposit made to
the MASD.

Fursuant to Secticn 43(c) of tha Code of Arhitration Procedure, the following
Forum Fees are asgessed.

14 sessions X $1,000.00 = $14,000.00 less (Hearing session deposit
gi.oon.oo and Interim hearing session deposit $2,250.00) net due =
0,750.00

Pursuant to Section 43{(c} of the Code of Arbitraticnm, the NMASD shail retain
the ncnrefundable filing fee in the amount of $250.00 and shall retain the
hearing session deposit in tha amoumt of $1,000.00 previcusly paid to the
MASD by tha Claiwant. The MASD shall aiso retain the interim hearing seasion
deposit in the amount of $§2,250.00 previcusly paid by Claiment.

Additional forum fees in thea amount of $10,750.00 are assessed against
Claimant. -

Pursuant to Secticms 43{c¢) and 30(b) of tha Coda of Arbitraticn, the NASD
shall retain $1,000.00 of tha $1,250.00 postponement fee paid by Claimant,
The remaining $250.00 shall be refunded to tha Claimant.

PFees are payable to the National Rssociation of Securities Dealers, Inc.

et Sttt e N
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Concourring Arbitrators'! Signatires
September 23, 1992 /s X. Dietch
. Dle
Chair
Public Arbitrator
September 21, 1992 /8/Jcoathcn P. Tomes
Jotmathon P. Tomes
Public Arbitrator
Septamber 21, 1992 /8/Thamas t

i

Industry Arxbitrator

Date of Service by the AS: %i 2o (A5




