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For Re^ondfint Geneva Securities! Paul Tvm>nM»f Esq. and Carolyn Knecht, Esq.
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XL.

Statement of nalrn filed on or about September 28, 1590.

dadaant's Submission Agreement signed cot Septeober 28, 1990.

Joint Statement of Answer filed by Reepoodent, Genera Securities, Inc. and
Roland K. Kaeser on or about January 11, 1991.

Respondent, Geneva Securities, Toe. ,'s Submission. Agreement signed ens
January 7, 1991.

Respondent Roland K. Kaeser as Submission Agreement signed on: February 5,
1991.

Amended Statement of Claim filed: July 3, 1991.

Answer of Geneva Securities, Inc. to ftng™*'8** Statement of Claim filed on or
about January 20, 1992.
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Amendment to Geneva Securities, Inc. Answer to Anprvtert Statement of
filed on: April 2, 1392.

HEARING INFOEMRTICN

Tfrwring date: April 6, 1392. 2 sessions.
April 7, 1992. 2 sessions.
April 27, 1992. 2 sessions.
April 28, 1992. 2 sessions.
April 29, 1992. 2
June 9, 1392. 2 sessions.
June 10, 1992. 2 sessions.

Hearing Location: Chicago, Illinois.

CRSB soawor

Claimant, Downers Grove Bank, as Trustee of the Schuham Hardware Co., Inc.
Profit flh*Hjaj Plan ("Claimant") alleged m™™ law fraud, violation of Rule
lQb-5? breach of fiduciary duty, negligence, willful **** wanton misconduct,
breach of contract, and violation of NASD Rules by Respondents Geneva
Securities, Inc. ("GSI") and Roland K. Kaiser ("Kaiser"). The allegations
arose out of transactions int W5 Strategic Tjmri Fund II, a real estate
Investment trust; Recorp Percy-Priest Associates Tdwltwl Partnership; and
Capital Housing, and Mortgage Partners, Inc., a real estate investment trust
which occurred over a period from August of 1987 to March of 1990. The
above-listed securities >«** been purchased for *•**» gr*»ih*m Hardware Go., Inc.
Profit fiharinrj Plan by Kaeser, who had been a broker with GSI during all
relevant Unas herein.

In their Joint Statement of Answer, GSI and Kaeser denied each and every
mafroiT"iai allegations *•**!+-«-ITWI in <->i* Statement of <"n»*™- Respondents GSI
and Kaeser alleged that the ft"*""0"* trustees of t"fr» Profit flharHTitj plan were,
or had held themselves out to be, sophisticated and experienced with respect
to business, financial and Investment matters. Respondents GSI and Kaeser
further alleged that the former trustees had an objective of generating a
higher rate of return on the plan assets, and also alleged that the trustees
had full knowledge about the proposed investments, ***** understood the nature
of the investments. In addition. Respondents GSI and Kaeser asserted the
following affirmative defenses;

1. Any award of punitive damages based on vague and undef-inpri
standards of liability would violate the Due Process Clause of the
Fourteenth Amendment to the Halted States Constitution, and the Due
Process Clause of the Illinois Constitution.
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2. The ancumt of punitive damages sought is unconstitutionally
excessive anrf disproportionate to Respondents1 alleged conduct, and
t-hiia violates the Due Process Clause of the Fourteenth Amendment of
the TTh-tfrAH states Constitution, ™̂* the Due Process Clause of the
Illinois Constitution,,

Any award of punitive damages ******** upon any standard of proof
less *->»Ti "clear anri convincing11 evidence would violate the Due
Process Clause of the Fourteenth Amendment of the United States
Constitution, *md the Due Process Clause of the Illinois
Constitution.

For its an*anderl Statement of Answer, Claimant aHd̂ * a <*î « against
Respondents GSI ?nd Kaeser for breach of fiduciary duty imripr Section 404 of
the Srployee Retiremene Tnr™° Securities Act {"ERISA"), as well as listing
additional investments on which to base «->**•* •»* allegations. These investments
are: Equity line's "Accelerated" High Yield Institutional Fund I, Ltd., a
limited partnership; Equity line's "Accelerated" High Yield Institutional
Investors Ltd., a limited partnership; John Hancock Realty Income Fund, a
real estate limited partnership? Bguus Investments II, L.P. % Datronics
Equipment Fund XVT, L.P,; *«H Datronics Equipment Fund XVTI, L.P*

Ea its Answer to the *"*=***** Statement of fr|a'**T'J Respondent GSI denied each
aryj every ̂ frprial allegation r*infra<iwi therein. In addition, GSI set forth
the three affirmative defenses as raised in fr*"**** original Answer. GSI also

following affirmative defenses

EH.T*r* the Plan is a pension plan within the mparriTrg of ERISA,
Claimant's *-i'i»-<™g of * *•!•'••» law fraud, breach of fiduciary duty,
negligence, willful and wanton xoisoonduct, and breach of contract
axe preempted by ERISA under the FifMnil Inn Clause of the United
States Constitution **** trust be dismissed. '̂ q̂ jin'iimi ini is
effective despite the fact that GSI and Kaeser are not fiduciaries
of the Plan within *•*>*» mwilnfj of ERISA*

For his Answer to the BmgMc** Statement of Claim, Kaeser adopted the Answer
of GSI dated January 20, 1992.

Cb April 2, 1992, Respondent GSI a"""̂ ** its Jngnriffrt Statement of Answer to
include the additional affirmative defenses of:

5. Claimant's action for damages for the alleged violation of Rule
10b-5 is barred by the Statute of limitations because it had not
been brought within rw year after the discovery of the facts
constituting the violation,

6. Claimant's actions for damages for the alleged breach of an alleged
fiduciary duty rmri*n» ERISA was not brought within three $ears after
the earliest date on which the former trustees had, actual knowledge
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of the alleged breach* Claimants actin is therefore barred by
ERISA's three year of statute of limitations,

7. Ihe former trustees were fully aware of what investments the Plan
mafte Hwiyjfr Kaeser ?™? GSI. They received frmf •< i-m^t-i rjmfl of HM

Plan's purchases, as well as quarterly and nrrrninl reports from the
other securities they purchased. In addition,

Plan, and the fanner trustees (with the exception of Kenneth
Sdfauham) as beneficiaries tinder the Plan, accepted benefits from

fpff anrf othfiT entities When gai*J paT'*"ngTgMp anH

other entities nvirie periodic and other payments to the Plan. The
Plan, therefore, has ratified the actions taken by Kaeser and GSI,
and has waived its Right to Object to the transactions.

HEEJEF

For Count I Claimant requested: JJ^HMI damages in *•*« amount of $41,095.13 or
such other amount as Hft̂ orm̂ n*̂  ty HV> arbitration hearing; exemplary and/or
punitive damages in the amount of $150, 000 . 00; pre-award interest,
arbitration costs and reasonable attorney's fees; and such other and further
relief as ***** Arbitration Panel Joonofl just «*vi proper.

For Count II Claimant requested; actual damages of $41,095.13 or such other
amount as determined at the arbitration >i*»iHTigy pre-award interest,
arbitration costs and reasonable attorney's fees; and such other further
relief as the arbitration panel doomnrl trust and proper.

For Counts HI, V and VII of its Statement of m«-hnr Claimant requested:
actual damages in the amount of $156,163.29 or such other amount aa

at Ĥ a arbitration hearing; exemplary and/or punitive damages in
the amount of $500,000.00; pre-award interest, arbitration costs and
reasonable attorney's fees; and such other and further relief as the
arbitration panel deened just and proper.

For Counts 17, VI of its Statement of e***̂  Claimant requested: actual
damages in the amount of $156,163.29 or such other amount as determined at
the arbitration hearing; pre-awnrd Interest, arbitration costs and reasonable
attorney's fees; and such other and further relief as the arbitration panel
deemed just and proper.

Respondents GSI and Kaesear requested that *•>» Statement of fiaim be
dismissed.

For Counts I, IV of its anCTvto* Statooent of naHm, Claimant requested:
Actual damages in the amount of $156,163 .29 or such other amount as

at the arbitration hearing; an rfTJpr ̂ -ran-Mnj GSI **** Kaeser to
repurchase the writs in Equityline Fund? Bquityline Investors, Hancock
Realty, Equus, Datranics X7I and Datzooics X7II for $295,000.00, or actual
damages in the amount of $295,000.00 or such other amount as determined at
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the arbitration hearing; actual damages in an amount to be HiM-gmrtnoH at the
arbitration. VIM-HTVJ for the prudent rate of return the Plan was prevented
from <aa-m4ng by GSI's ?M Kaeser's breaches of fiduciary duty; exemplary
and/or punitive damages in the amount of $500,000.00; pre-award interest,
arbitration cots and reasonable attorney's fees; and such other and further
relief as the arbitration panel deems just and proper.

For Count XI of the faw*0* Statement of rna-hn, Claimant requested: Actual
damages in *•*"* amount of $41,095*13 or such other amount as Hoj-cmriTwi at the
arbitration froa-ring; pre-award interest, arbitration costs and reasonable
attorney's fees; and such other and further relief as the arbitration panel
deemed just and proper*

For Count lU of its a«*»v3orf Statanent of fia-itn, Claimant requested; Actual
damages in the amount of $41,095.13 or such other amount as determined at the
arbitration hearing; exemplary and/or punitive damages in the amount of
$150,000*00; pre-award interest, arbitration costs and reasonable attorney's
fees; and such other *** further relief as the arbitration panel deems just
and proper*

For Count V of its ŷ anHari Statement of daim. Claimant requested: Actual
damages in HT» amount of $156,163.29 or such other amount as determined at
the arbitration hearing; an oxder direct-Ing GSI and Kaeser to repurchase the
units in Equityline Fund; Bquityllne Investors, Tftnnnck Realty, Bquus,
Datronics XVI and Datronics XVII for $295,000*00, or actual damages in the
amount of $295,000.00 or such other amount as determined at the arbitration
hearing; *̂ *iiai AjnmjMa in an agram*-. to be deteoxdned at ***"» arbitration
hearing for the prudent rate of return the Plan was prevented from Mming by
GSI's and Kaeser1 s negligence; exemplary and/or punitive damages in the
amount of $500,000.00; pro-award interest, OTHHTPH*** cots and
attorney's fees; and such other and further relief as the arbitration panel

just and

For Count VI of its a«*»vfr** Statement of fia-hî  Claimant requested: Actual
damages in +*>re amount of $156,163*29 or such other amount as detemdned at
the «"*v< frfltifEi *«"•*"* "j| an order *<*y?frlT*3 GSZ and Kaeser to repurchase the
units in Bquityline fund; Equityline Investors, Hancock Realty, Squus,
Datronics XVI and Datronics XVU for $295,000.00, or actual damages in the
amount of $295,000*00 or such other amount as determined at the arbitration
hmr1nn;j »«HI»I Amarjpg in an amount to be determined at **fr* arbitration
hearing for the prudent rate of return the Plan was prevented from earning by
GSI's and Kaeser 's wilful and wanton misconduct; exemplary and/or punitive
damages in the amount of $500,000.00; pre-award interest, arbitration cots
and reasonable attorney's fees; *™* such other and further relief as the
arbitration panel ̂ «na just a*v< proper..

For Count VII of its amcnrf*** Statement of <^»^ Claimant requested: Actual
damages in the amount of $156,163.29 or such other amount as detennined at
the arbitration hogring; an order directing GSI and Kaeser to repurchase the
units in Bquityline Fund, Equityline Investors, Hancock Realty, Equus,
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Datrooics XVI â  Datronics XVII for $295,000.00, or actual damages in the
amount of $295,000.00 or such other amount as determined at the arbitration
bearing; anfr̂ i damages on an amount to be rl t̂"arTnm'lT1QH at the arbitration
hpmHng for the prudent rate of return the Plan had been prevented from

by GSI's *™* Kaeser 's breaches of contract? pre-award interest,
arbitration costs «"rl reasonable attorney's fees? and such other «*«* further
relief as the arbitration r*™*! HaManarf just **"** proper.

For Count VIH of its fin̂ rtaH Statement of Cla-im, Claimant requested; Actual
damages in the amount of $156,163.29 or such other amount as determined at
the arbitration hearing; an order directing GSI and Kaeser to repurchase the
units in Equityline Fund; Equity-line Investors, Hancock Realty, Equus,
Datronics XVI and Datronics XVII for $295,000.00, or actual damages in the
amount of $295,000.00 or such other amount as determined at the arbitration
hearing; af T̂al damages in an amount to be HaJ-afrwt-pefl at *>»* arbitration

for the prudent rate of return the Plan was prevented from earning by
GSI's and Kaeser 'a violation of NASD Rules i exemplary and/or punitive
damages in the amount of $500,000.00; pre-award interest, arbitration cots
and reasonable attorney* a fees; and such other and further relief as the
arbitration panel deems just and proper.

Respondents GSI and Kaeser requested that the Amended Statement of (Palm be
denied*

Cb June 9, 1992, after having reviewed Claimant's Motion in Umlnft and
response, Twrlng argument from, all parties present at the hearing, and
deliberation, the panel ruled to deny the motion. However, toe panel went on
to state that if the panel rtocmnd attorney's fees appropriate, the hearing
would be reopened to allow submission of evidence on *•**» matter.

The parties have agreed that the Award In this natter may be executed in
counterpart copies or that a handwritten, signed Award may be entered. In
either case, the parties nave agreed to receive oonfrmned copies of the Award
while the originals remain on file with the NASD,

After considering the pleadings, the testimony and the evidence presented at
t-ĥ t hearing, t-hai undersigned arbitrators have H«v«-frfar[ in full and final
resolution of the issues submitted for determination as follows:

1. Claimant's, Downers Grove National Bank, as trustee of the Schuham
Hardware Co., me* Profit gi«HTij Plan, claim is hereby denied and
dismissed, in its entirety, with prejudice.
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2. Claimant, Downers Grove National Bank, as trustee of the Schuham
Hardware Co., Inc. Profit g»wHng Plan, is hereby assessed all
forum fees, as set forth more fully below.

3. Claimant, Downers Grove National Bank, as trustee of the Schufaam
Hardware Co., Inc. Profit Sharing Plan, is liable for and shall
reimburse t*̂ *? Respondents for any hearing1 session deposit made to
the NASD.

FCBPM FEES

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the following
Forum Fees are assessed.

14 fflwinns X $1,000.00 = $14,000.00 less (Hearing session deposit
$1,000.00 and Interim hearing session deposit $2,250.00) net due =
$10,750.00

Pursuant to Section 43 (c) of the Code of Arbitration, the NASD shall retain
the nonrefundable filing fee in the amount of $250.00 and shall retain the

session deposit in the amount of $1,000.00 previously paid to the
NASD by the Claimant, >Ttie NASD ahniT aiy* retain *•*"> •iTi^qyHtn i-wwHnj nnonlrm
deposit in the amount of $2,250*00 previously paid by Claimant.

forum fees in the amount of $10,750.00 are assessed against
Claimant.

Pursuant to Sections 43 (c) and 30 (b) of the Code of Arbitration, the NASD
shall retain $1,000.00 of the $1,250.00 postponement fee paid by Claimant.
The remaining $250.00 «h«n be refunded to the Claimant.

Fees are payable to the National Association of Securities Dealers, Inc.
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fVwiraii i JTirj A-riK-JI-mt-rrrq'

Septenber 23, 1992 /s/Henrv X. Dietch
Hftiry X. Dieted.
Presiding Chair
Public Acbitxator

/s/Jonathcp. P> Tfcmes
.Ttthnaflvm P.

FUbllc Acbitracor

September 21, 1992 /a/Ttcmas Sargant
Sazgant

Industry Arbitrator

Date of Service by the NASD:


