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NATTCNAL ASSOCTIATION OF SECURITIES DEALERS

In the Matter of the Arbitraticon Between

Nama of Claimant
Rebecca 3. Red

90-02897

Name of %ts

Thams FP. White & Co. Inc.;
Stephen H, Gumnels

For Claimant: Rebecca S. Red was represented by Andrew R. Harvin, Esq. of
Doyle, Reed, Restrepo, Barvin & Robbing, located in Houston, Texas.

For Respondents: Thomas P, White & Co., Inc. axxd Stephen HE. Gumnels were
represented by Patrick Baldwin, Esq. of Menlo Park, Califcrnia.

CASE TNFORMATTION
Statement of Claim filed: Octcber 17, 1890.
Claimant's Submisgion Agreement signed on: Octaber 15, 1990.
Statement of Answer, Challenge to Jurisdiction and Motion to Diamiss filed by

Fespondents Thamaa F. White & Co., Ing, and Stephen . Gumnels cn: December
13, 1950.

Stephen H. Gummells's Submission Agreement signed on: February
8, 1991.

Respanse to Claim and Secticn 15 Motion to Dismiss of Respondent Stephen H.
Gumnels filed can: Decenber 2, 1990.

First Amendad Statement of Claim filed by Clajmant Rebecca S. Red ot
Decarber 27, 1990.

Second Amendad Statement of Claim filed by Claimant Rebecca S. Red s
January 2, 1981,




Responge to the Jamuary 2, 1991 Zmended Statement of Claim and Remewed Moticm
to Dismiss filed by Regpondents Thamas F. White & Co., Inc. and Stephen H.
Gumels cn: Jamuary 16, 1991.

Claimant's Respanse to the Challenge ¢o Jurisdiction and Motiom to Dismiss
filed on: February 28, 1991.

Respondents* Motion for Dismissal with Prejudice filed cn: February 5, 1992.
Claimant 'z Rasponse to Respondents' Motion for Dismissal with Prejudice f£iled
cn: Febouary 14, 1992,

Respandants' Supplement to the Moticn forr Dismissal with Prejudice filed an:
February 21, 1992.

Claimant's Response to Respondents' Supplament to the Motiom for Dismigsal
with Prejudice filed cn: February 23, 1992.

Regpondents* Reneced Moticn to Dismiss filed cn: Jume 16, 1992,

Claimant's Response to the Renewved Motion to Diamiss flled an: June 26,
1992.

Respondents' Reply to Claimant's Response to the Renewed Moticn to Digmiss
flled en: July 1, 1992.

Claiment's Respemse to Respondents' Reply filed am: July 6, 1992.

Raspondent Thaoms F. White & Co., Ino. did oot file an executed sulwmisgaieon
agresment, but appeared and testified at the hearing, and as a member of the
National Aspoclation of Securities Dealars, Ioc. is required to submit to
arbitraticn pursuant to Secticn 12 of the NASD Code of Arbitration Procedure.

February 28, 1992 for Two (2) sesgicns;
My 12, 1992 for Three (3) se=xaions;
Mzy 13, 1992 for Three (3) seasicns:;
Muy 14, 1992 for Three (3) sessicns)
July 7, 1992 for Two (2) seesicna;
July 8, 1992 for Tixee (3) sessions.

Hearing Locatiaon: Houston, Teoms.

Claimant Rebecca S. Red ("Red") alleged that Respandent Stephen H. Gunnels
("Gamela®), while employed by or acting as agent for Respendent Thomas 7.
White & Co., Ime. ("White & Co."), koowingly misrepresented or amitted
certain facts regarding investments in oil and gas limitad partnerships and
their persapal gualifications as securities brokers in order to induce Red to
purchase the investments. Red specifically alleged that:

1. Commonwealth Enterprises, Inc., sapatimes koown as
Camcrrmalth Rasource Securities, Inc., sometimes known as




Camnorswealth Petroleum, Inc. ("Conmxswealth®), sold twenty-two oil
. and gas limited partnerships, two of which were Overland IIT and
Overland IV. 2As was the custam with thase investments, Red paid
twenty-five per cent down and borrowed the remaining seventy-five
per cent, signing a surety bond with the hank lcaning the momey;

2. In October of 1984, Gumels talephoned Red soliciting the
purchase of units in Overlord III. Gummels represented to Red that
Overlord IIT was a lucrative imvestment which would allow Red to
recoup her entire investment and achieve tax bemefits, and that
investcrs in Comcmseealth programs, on the average, would "double
their money;*

3. In November ani December 1984, Gumnels solicited Red into
purchasging units in Overlord IV, falsely representing that the
Overlord III program was a success and that one of tha Overlord III
wells was already pumping at least 90 barrels per day which would
generate sufficient revemies to pay off Red's note cbligations;

4. In Decamber of 1985, Red prepaid har inovestor notea to
Comnoravealth, wire transferring the mmey directly to tha
Comncrxvenlth's accoumt; :

5. At the time of purchase, Gumnels knew that Red was a school
teacher whose ammual wages and interest income did not exceed
$35,000.00, was pot a wealthy individual, was not a "sophisticated®
inveator as that teom is understood in law, and was not in a high

. tax kracket requiring the shaltering of what income she had, yet he
induced her into the purchase of these unsuitable limited
partnsrahips;

6. Respaﬂentsfailedbddiscloseumalmte:ialfactsattm
time Red purchased Overland IIT and IV, including facts regarding

partmerships themselveg;

7. Moat, if not all, of the matexrial facts were not konown by Red
until 1890, and Red would not have purchased the Overicrd units bad
these facts been disclosed;

supervision of Gumnels and the backgramd of Commxsesalth; and

§. Comnorwealth declared bankruptcy in February of 1987 and the
partuerships were liquidated and dissolved cn or about July 25,
1989. The Insurance Caupany of Morth America, the surety of the
investor notes, filled suit against Red for nom-payment of the
notes, even though Red made payment to Componwealth.

Bagsed upon the above allegations, Red asserted claims for comnon law fraud;
. viclaticns of Secticn 12 of the Securities Exchange Act of 1934, Secticm 10b




of the Securities and exchange Act of 1934 and Rule 10h-5 thereunder;
viclation of the Texas Sacurities Act, Art. 581-33; violatica of Secticn
27.01 of tha Tex. Bus. & Camn. Code; and violatiom of tha Deceptive Trade
Practices-Consumer Protectien Act, Tex. Bus. & Cam. Code, Secticms 17.41, et

., including Section 17.46(0}(2), (3), (5, (7}, (12) and (23},
tions 17.50 and 17.42. In addition, Red alleged that the acticms of
Raspondents amoamted to negligence, breach of fiduciary duty and, to the

extent that the issuss were govearnad by tha laws of New York, breach of the
duty of good faith and fair dealing and the New York state securities lawm.

Rasperxdent White & Co. and Gumels Denied the material allegations of Red's
Qlaim, specifically alleging that;

1. Red was a wealthy and experienced investor with a long temm
perscnal relationship with Gummels. Red made written and oral
representaticn= of a large net werth of at least mid six figures
with additicnal assets she would not specifically identify, she
disclosed ocwnership of 70,000 shares of Team, Imc. with a trading
price of $520.00 par share amxi she disclosed, both written apd
crally, that her investment strategqy was aggressive in nature with
an interest in shaltering income:

2. Red's purchase of Overlcrd IIT and Overlord IV was consistent
with her stated imvestment cbjective;

3. The Overlord programs were private placement highly leveraged
oll and gas drilling partnerships providing significant immediate
and long term tax shelter whose track records were exhaustively
disclogsed in the disclosure documents provided to Red; and

4. Rad received extensive disclosure documents containing
exhaustive risk factors. In addtion, the subscription documents
contained further representations by tha spensor and required Red
to make representations to the spmsor, including her
scphistication, knowledge of restricted illicquid investments,
financial ability to make the investment and withstand tha loss.

In addition, White & Co. and Gurmels asserted miltiple affirmatcive dafenses,
including the following:

1. Rad's losses, if any, were caused by hLer own conduct or
negligence, or the conduct or negligence of third parties, and not
by the actions of tha Respondents;

2. Red is barred from bringing this action on the grounds of res

Judicata,

3. Red ig barred from bringing this action on the grounds of the
applicable statute of limitations and, the doctrines of estoppel,
authorization and ratification;

4. Respondents performed all necessary due diligence consistent
with their cbligaticns and similarly fulfilled all necessary
swervisory responsibilities consistent with thedir obligations




under the securities laws and the rules and regulatioms of the

. e

5. Red's Statement of Claim falls to state a claim upon which
relief can be granted;

6. Red fajled to mitigate her damages;

7. Raspondents maintained an adequate and reascnable system of
supervision and control over thair amployees;

8. Red knowingly and willingly assumed the rigks of tha
investment in the Overlord programs;

9. The damage sustained by Red, if amy, was the resgult of her om
negligences in that she errcnecusly paid her investor notes to the
wreng entity. White had no involvement with respect to such
payment and cammot he the procdmate cause of any loss iacrred by
Red; and

10. The Dealer Agreemsnt executed by White and Co. in this matter
Providas that "the Dealer has not participated in the preparation

In a separate Statement of Answer, (umnals denied the material allegaticns of
. the Claim and made several allegations, including the following:

1. Red was a wealthy, sophisticated investor who concentrated her
investments activities on tax free bonds and other tax advantaged
instruments;

2. Tha Overlerd programs were discussed with Rad over three
dimmer mestings, at which time the private placement memorandum and
siguatire doouments were provided to bhar and Red retained the
memorancan for further study., At the meetings, Gunnels told Red
that the securitias were exempt from registraticn, iovolved a high
degres of risk and that cnly an invester who could afford to lose
part all of his investment should comsider investing;

ar

Red i3 at fanlt in paying the wrong party cn the investment
and in not receiving a cancelled note back;
The

claim is mot eligible for arbitration under Section 15 of
the NASD Code of Arbitration procedure, inaamwh as six years Las
fran thae date of tha ocoxrence giving rise to this
arbitration and the filing date;
5

claim is barred by the applicable statuta of limitatioms;
did

not desl with bhar investment as a ncomally prudent
any loss she experienced was due to her cm




negligence.

RELIEF KoyusTe

Clairant Red requested eatry of an award against Respondents White & Co. and
Gumels in the sum of $60,000.00 in actual damages plus interest;
consequential damges; punitive damages; reascnable attoemeys' fees; and such
other and further relief as the panel determined was Jjust.

Respendents White & Co, and Gurmels requested that the matter be dismissed oo
the grounds of lack of jurisdictiom by the NASD and/or on the altermative
grounds of res judicata; that the Claiment take nothing by way of her
Statement of Claim; that the costs of this suit be assessed against Claimsnt,
including atterneys' fees; and for such cthar and further relief as may be
just and proper.

OTHES EERD & IRCTOED

The Arbitration Panel finds that Respondent Thaoms P. Whita & Co., Ins. did
mtfﬂeanmtadsuhnissimagremt,butameuedandgmeevidnceat
the hearing, and as a mswber firm of the NASD is required to sulmit to
arbitration pursuant to Section 12 of the NASD Code of Arbitratiom
Procedire.

Qo March 6, 1991, the Director of Arbitration dmnied Respondent Gummels®
Motion to Dismiss pursuant to Section 15 of the NASD Code of Arbitration
Procedure. In addition, oo March 6, 1991, Respondants' Motion to Dismiss cn
the grounds of tha absence of jurisdiction was denied by the Director of
Arbitratien, based upn Section 12(a) of the NASD Code of Arbitration
Procedure.

In June of 1991, the parties diamissed, by agreement, named Respondsnt Michal
Milletts. This agresment was further stipulated to by the parties cn the
record at the bearing., Therefarwe, based upon the agresment of tha parties,
the panel makes no determination on the issues as to Michel Millette.

On Pebruary 25, 1992, after review of tha motion and all responses filad
through Pebruary 23, 1992, the panel datermined that Respondents® Motion to
Diamiss with Prejudice was denied.

At the hearing on Pebruary 28, 1992, Respondents Thomas F. White & Co.,
Incorporated and Stephen H. Gunnels renewed their Motion to Diamiss. After

hearing argument on the issue, the penel determined that the motion would be
danied.

At the cootimation of the hearing an July 7, 1992, the panel heard argument
co Respondents' Renawed Motion to Dimmiss filed on June 16, 1992. After
Teview of the arquments, the Motion, and all responses and replies £iled
therein, the panel datemmined that the Motion would be taken under advisemsnt
and zruling would be reserved until the rendering of tha Zsmrd, The




Mimmmmwmtmmmmmnim filed on
June 16, 1992 ghall be denied.

Tbapartieahaveagreedthatthamardinthismttem‘mybemtadin
comterpart copies or that a handwritten, signed Zward may be entered. In
either case, the parties have agreed to receive conformed copies of tha Award
while the ariginals remain on file with the NASD.

a:bimmhmedaeidedinfullandfimlmeolutimottheissuesmhdtted
for determination ag follows:

1. Respondents’ Renewed Motion to Dismies held 'mder advisement is
herelby denied;

2. Respendents Toxxms F. White & Co., Inc. and Stephen H. Guonels
are jointly and severally liable for and shall pay to Claimsnt
Rebecca S. Red the smm of $60,000.00 as actual damages plus
interest in the amount of $38,726.00;

3. Tn addition, Respondents Thamas F. White & Co., Inc. and
Stephen H. Gumnels are jointly axi severally liable for amd shall
pay to Claimant Rebecca 8. Red the sum of $50,000.00 as pumitive
damages. In determmining to meard punitive dumges to Claimant, the
panel considered the arguments of the parties, as well as the cited
case of Ladd v. Rnowles, 505 S.W. 2nd 662 (1974), and datermined
that auttority easted To

or an award of punitive damages to Claimsmt
Rebacca S. Red;

4. Im addition, Respndents Thamas F. White & Co., Inc. and
Stephen H. Guxmals are jointly and severally liable for and shall
pay to Claiwent Rebecca S. Red the sum of $60,000.00 as attooneys
fees and expert witness fees. In datermining to mward attorneys®
fees and expert witness fees, the panel considered the arguments of
the parties, as well as the Texas Securities Act, thsa Twms
Deceptive Trads Practices Act and cammon law equity, and determined
that avthority existed for an amward of attomeys' fees and expert
witness fees to the Claimant Rebecca S. Red;

5. All other costa of arbitration not specifically emmerated
berein shall ba barne by the party ioourring the cost.




Purguant to Secticm 43{c) of tha Code of Arbitration Procedure, the
following Forum Feesg are assessed: Sixtesn (16) sessimns x $500.00 =
$8,000.00.

Tha Naticnal Association of Securities Dealers, Inc. ("NASD®) shall retain
the claim filing fee of $150.00 and refund the hearing session deposit of
$500.00 previcusly deposited by the Claimant Febecca S. Red. Resxpondents
Thamas F. white & Co., Inc. and Stephen E. Gumnels are jointly and sewverally
liable for and shall pay to the NASD forum fees in the sum of $8,000.00.

Fees ave payable to the Naticnal Associaticn of Searities Dealers, Inc.

CONCUNRING ARBITPATORS' STGNATURES
Dated:
Gordon W. Hall . October 9l 1992
Public Arhil:rai':m- )
Chairperson
Jamas P.

Qotober 18, 1992
Public Arbitrator

Jolm M. Greer Octaber 8, 1992
Industry Arbitratar

Date of Service cn Parties: SO 22 F2




