N.A.S.D. ANARD

'NATIQNAL ASSOCTATION COF SECURTTIES DEALERS

In the Matter of the Arbitration Between

Name of Claimants

Demis H. and Kathy D. Standridge

90-02902

Name of Mts

Shearson Lebman Hutton, Inc.

Basil Hoag and

Tnidentified emplaoyees or representatives of
Shearson Lelwman Brothers, Inc,

For Claimant: W. Rirby Lockhart, Esq., of Mitchell, Willlams, Selig &
Tucies:,

For Respomdents: Scott E. Daniel, Esq. of Hilburn, Calhoon, Harper, Prumiski
& Calhenm, Ltd.

CASE_INFURMATTON

Statement of Claim filed: Octcber 17, 1990.
Clairant's Sulwmission Agreement signed on; December 5, 1990.

Joint Statement of Answer filed by Respondents, Shearson Lebman Hutton, Inc.
and Barry 5. Hamilton on: February 28, 1991.

Respordemt, Shearson Lebman Hutton, Ine.'s Submission Agreement signed ons

- February 8, 1991.

g

Regpondent Barry S. Hamilton's Submission 2 sl cn: i

1991. ’
Mnended Statement of Claim filed: March 25, 1991.

Joint Answer to the Amended Statement of Claim filed by Respandents, Shearsom
Lelman Buttcn, Inc. and Basil Hoag on: February 19, 1992.

The NASD does not have record of Easil Hoag's Submission to Arbitration.




Hearing date: May 12, 1992. Session: 1 -
Hearing Location: Little Rock, Arkansas

CASE STBMARY

Claimants Demmis H. Standridge and Kathy D. Standridge ("Claimants") alleged
violation of Sectieom 1 of Article III of the Rules of Fair Practice of the
NASD; breach of fiduciary duty; negligent misrepresentation; and failure to
follow explicit ingtructions by Barry S. Hamilten, ("Hamiltom") a broker with
Shearson Lehman Hutton, Inc., and Shearsen Lebman Buttom, Inc, ("SLH"). The
allegations arcuse cut of transactions in the Following funds: American
Capital Pace Fund CPF"); and ZAmerican Capital Reserve Fumd (“ACEF").
Claimants stated that they had opened I.R.A. accounts with SIH in April of
1982. Claiments alleged that begimming on June, 1987, Claimant Dammis
Standridge discussed with Hamilton moving Claimants' I.R.A. investments from
ACPF, but were assured that getting cut quickly was no prcblem, and that the
investments were in good shape. Claimant further alleged that cn Octcber 14,
1987, Claimant Dermis Standridge telephomed SLH, and requested that Claimants
betalmmtotmmtdny. The SLH representative allegedily agreed to do
80. Moreover, Claimants alleged that as of Octcber 10, 1987, thay bhad not
been moved out of ACPP, and allegedly were told, for the first time, by
Hamilten that forms needed to be filled cut for the transfer. On October
27, 1987, Qlaimants stated that they transferred their ACPF holdings for ACRF
holdings. :

In their joint Statement of Answer to the Statement of Claim, SIH and
Hamilten ("Respondents”) generally and specifically demied each and every
allegation contained in the Statement  of Claim, except that Respondents
admitted that Claimants were customers of SIH and its Successor Shearsom
Lehmen Brothers, Inc ("SLBE"), and that Claimants had deposited funds in ACPF.

‘In additicn, Respondents specifically alleged that Hamiiten had terminated

his employment with SIH on April 15, 1987. Respondents also alleged that at
2ll timas relevant to this proceeding and in respect to all allegations made
by the Claigants, Hamilton wes neither working for or in any way emloyed by
SIH nor its successcrs. Moreover, Respondents alleged that Claiments had not
assertad auy specific allegations against SIH as a separate Respondent, but
only attempted to assert liability as a result of the acts of Hamilton which
were alleged to have ocourred in the-socope of his employment. Therefore,
Responidents alleged that since Hamiltoen was not employed by SIH at the time
frame involved, SIH cammot be lisble as alleged cn tha Statement of Claim,

In addition, Respondents stated the following affinmative defenses:

1. Tha Statement of Claim and each and every cause of action alleged
therein, fails to state claims upon which relief can be granted.

2. 'The Claimmts failed to mitigate their damages by failing to directly
request that ACPF transfer and/or liquidate their accoumts. Tha
Claimants were aware of their ability to make deposits and withdrawals
on thelr own and possess the toll-free mmber of ACPF to effect such
transactions or obtain any informtion necessaxry to do so.




2. The Claimants' claims are barred by the doctrines of estoppel,
waiver, ratification and laches. The Claimants have directed no camplaint to

Hamiltom, Hoag, SLE cr its successors regarding the matters set forth in the
Statement of Claim.

RELIEF REQUESTSD
Claimants requested an amard of $10,545.68, together with costs, interest at
the rate of ten (10) percemt, atterney's fees and ail other proper reliasf.

Respcndents SIH and Hamilton requested that all claims of Claimants be
denied, that tha forum feas be assessed against the Claimants and that
Respondents be granted all other just arxd proper relief.

In their joint Answer to the Amendad Claim Respondents SLB and Hoag recuested
that all claims of Claimants be denied, that the forum fees ha assessed
against the Claimants and that Respodents be granted all other just and
proper relief.

R & DRI

The NASD does not have a recard of Bagil Hoag's Submission to Arbitration as
required by Section 12 of the NASD Code of Arbitration Procedure even though
tha NASD doas have cn file the letter serving his joint Answer with Shearsca

The parties bave agreed that the Award in this matter may be exscubed in
counterpart coples or that a handwritten, signed Awrd may be entered. In
either case, ths parties have agread to receive conformed copies of the Zserd
while the original remmins on file with the NASD.

After considering the pleadings, the testimony and the evidence presented at
the hearing and post hearing sulmissions, the undersigoned arbitrator(s)

bas/bave dacided in full and final resolution of the issues submitted for
determinacion as follows: - -

1. Claimants, Demnis H. Standridge and Kathy D. Standridge’s Claims against
Raspondents Shearson Lehman Button, Ine. A/K/A Shearson Lelman Brothers,
Inc., Barry S. Hamilton, Unidentified employees or representatives of
Shearson lLehman Brothers, Inc., and Basi]l Hoag are hereby denied and
dismissed with prejudice; and,

2. Each individual party shall bear their cwn costs of this arbitraticm.

o




3. 'The Claimants had full comtrol over activity in their accoim.
losses, if any, were a result of market price fluctuationa beyond the
cantrol and respensibility of the Respondents.

3. Aoy alleged losses by the Claimants were proximately caused by their own
condhiet or negligence and the Claimants are guilty of contyibutory
negligence in relation to the transacticns oomplained of and are
precliuded frum recovery harein.

4. The Claimants' claims are barred by the doctrines of estoppel, waiver,
ratificaticn and laches. The Claimants have directed no camplaint to
Hamilton, Hutton or its successcors regarding the matters set forth in
the Statement of Claim.

5. Respondents affirmatively plead that there is no legal basis for
granting attomeys fees regardless of the ocutccme of this proceeding.
No agreement exists between the parties concerning the payment of
attorneys fems and no law exists to justify the request that the
Arbitrators dispense with the traditional American rule that each party
in litigation should bar its own costs and attormey fees.

6. A private rmight of action does not exist for vioclatioms of the NMASD
Rules of Fair Practice.

7. The Respandents are still in the process of cbtaining documentatiom
concerning this matter and requests the right to amend their Respanse if
pertinent information becames available.

In their Amended Statement of Claim, Claimants named Basil Hoag ("Hoag"),
Shearscn Lebman Brothers, Inc. ("SIB*), ad unidentified eamwployess or
representatives of SLB as Respondents. Claimants asserted that Eoag and
Hamilton were included in the group of unidemtified employees of SIB.
Claimants reasserted their sllegations set forth in the criginal Statement of
Claim. In addition, Claimants alleged that neither Hamilton nor SLE informed
them that Hamilton had terminated his employment. Claimants furthexr alleged
that becauge SILH asnd Hsmilton had failed to notify them of the termination,
they believed they had been damling with Hamilton on the phone.

For their joint Statement of Answer, SIB £/k/a SIH and Hoag ("Respondents")
generally and specifically denied the allegations in the Statement of Claim,
except as admitted in the original Jjoint Answer of SIHE and Hamilton.
Respandents alleged that Claimantg at no time contacted any other employes of
SLB by telephone or otherwise. Raspondents further alleged that Hoag has
never spoken to the Claimants. Moreover, Respondents alleged that since the
Amended Statement of Claim failed to identify the perscn with wbam the
Claimants allegedly dealt. Without Jldentifying said individual, it was
alleged that Claimants' allegaticms were insufficient to place responsibility
upcn SIB or Hoag. In addition, Respondents asserted the affirmative defenges
contained in the original answer filed by SIH and Hamilton except where they
were changed by those listed below:

1. The Amended Statement of Claim and each and every cause of acticn
alleged therein, fails to state claims upon which relief can be granted.




Pursuant to Section 43c of the Code of Arbitraticn Procedure, the following
FParim Fee(s) are assessed.

1 hearing session X $300.00 = $300.00

Pursuant to Section 43(c) of tha Code of Arbitratiom, the NASD shall retain
the noorefundable filing fee in the amoumt of $100.00, and shall retain the

sesgion deposit for 1 Arbitrator in the amount of £300.00 previcusly
paid to the NASD by the Claimant.

The NASD shall refimd to the Claimants Demnis E. Standridge and Kathy D.
Staxxiridgye the sum of $100.00 which comstitutes tha overpaymemt of the forum
fea for this arbitratiom. {(Claiments had previously sent a check for
$500.00. The filing fee and hearing sessicn deposit for a case of this
amnmt were $400.00 total.)

Concurring Arbitratoes' Signatures

Date:

May 29, 1992 /8/John L. Perter
Chairman
Public Arbitrator




