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Claimants .qhftiA-m R. Galster and Gail R. Galster appeared pro se.

Respondent Mark Mosaraca was present and was represented by P«MIH H.
Zlller, Esq. and James Apaia, Esq.

CftSE SOMffiSY

In a StatenKnt of ma-im filed with the National Association of
Securities Dealers, Inc. ("NASD") cor or about October 19, 1990 Claimants
Sheldon R. Galster ?"H Gail R. GalstPr alleged breach of fiduciary duty
through Respondent Mark Masaraca's "Respondent" failure to timely execute an
order placed on October 20, 1987 to buy 400 shares of ARCO at 62 to Cover
Claimants short position. The order was placed at 11:05 a.m. Claimants were
not notified until October 21, 1987 that, their trade had not been made.
Claimants then nade a request that an investigation be mrift into Hrla matter.
It was never undertaken. Claimants placed a new order to buy ARCO shares at
110 1/4 on Decafeer 11, 1989. ; , ^

In a Statement of Answer filed with the NASD on or about January 16,
1991, Respondent denied <»̂ h arv* every rli1'*™ ™»HA by *">»» Claimants in their
Statement of Claim,. In addition, Respondent stated the following affirmative
defenses:

1. Respondent was not the account executive who opened Claimants1
accounts, nor did he place the order to buy back the 400 ARCO
shares on October 20, 1987;



2. Respondent was a broker at a discount brokerage firm, and therefore
did not breach any fiduciary duty cwed to the Claimants;

3. Respondent can not be held liable for the broker-dealer's failure
to execute and order placed by a customer;

4. Claimants are very sophisticated and experienced traders;

5. Claimants had a duty to mitigate their damages;

6. Claimants are stopped from asserting any olaijns against
Respondents;

7. Claimants are required to file their dq™*"̂  for Arbitration within
one year of the date that they first learned of the alleged fraud;
and,

8. Claimants are required to allege scienter in connection with their
claims.

OlHHk ISSUES

Respondent anri ma-jinar\tfl ?gyorf ffro panai bo waive their
postponement fees on this case in the respective amounts of $300.00 and
$400.00. After hfta-Ĥ g the parties reasoning, and deliberation, the panel

to take friHg Tnat-or- ̂  in. Ĥ  Award,

Respondent ™pd/g a Motion to Dismiss at *"*»«* beginning1 of claimant's case
After T-yM-p-tTig argument, a™* deliberation, tfo» p*"**1 decided to take
motion under advisement until drafting the Award.

Respondent made *»*« second Motion to Dismiss at **"» close of claimants
case. After HMIT̂ T̂  arguments *"** rial H "horq tH rm r ft"? pyn̂

1 denied **'*t* motion
and proceed with the case.

Claimant requested that the panel award to ̂ t^n *'*** sum of $23,100.00
against thg Respondent.

Respondent requested that the panel deny Claimants' claim, in its
entirety. „



PP< • 1*3 • JKflL M

Qa October 21, 1991 in Chicago, Illinois during a hearing
total of tw> sessions, the undersigned arbitrators heard the controversy
between the parties as set forth in submissions to arbitration signed on
October 17, 1990 by Claimants flh»iHff« R. Galster and Gail R. Qalster on
January 10, 1991 by Respondent Mark Musaraca.

"Hie parties have agreed that the Award in HVJB natter may be executed in
counterpart copies or that a handwritten, signed Award may be entered. In
either case, the parties have agreed to receive rton-Frmnpri copies of *"n* award
vfcile the original (s) remain on file with the NftSD.

JUMP

The arbitration panel, having rymg-jHofmai^ Hiia pleadings, *** testimony,
and the evidence presented at HW hearing, has *tefli<ted in full and final
resolution of H*« issues submitted for H^-ormi naM rm as follows:

Respondent Mark Musaraca 's Nation to Dismiss is hereby denied and

2. Claimants i^oT^kn R. q^igt*1* a«ff Gail R. Galster's ^la*™ against
Respondent Mark Minay^ga is hereby dgnHoH gnrf dismissed;

3. The postponement fees heretofore paid to the NASD by both the
Claimants Sheldon R. Galster and Gail R. Galster, and Respondent
Mark Mia«vair»a shall not be refunded; and

4. Respondent is liable for all forum fees as follows i

a. Pursuant to Section 43 (c) of the Cbde of Arbitration
Procedure, the National Aaflnelatlcn of Securities Dealers,
Tnn. shall retain *"fr» nrg^paftmHii'M 0 filing fee in *"*"* amount
of $100.00 and shall retain the hearing session deposit in the
amount of $300.00 previously deposited with the NASD by the
Claimant; and,

b . Respondent Mark Misaracvi is liable to and shall pay to
Claimants, flhHdrn R. and Gail R* Galster, the sum of $400.00
which, constitutes frfr** ̂ til fr"*a1 ̂ T^g session deposit
filing fee in this matter.



c. Respondent Jferk iftjusaraca is liable to and shall pay to the
NASD pursuant to Section 43 (c) of the Code of Arbitration
procedure the sum of $400.00 for the additional hpnrlng
session deposit in this case.

Fees are payable to the National Association of Securities Dealers, Inc.

Dated:

/ / -f ^ ~ / ' s/s warren P. TaTytengn, Esq.
Pron-irHng

Public Arbitrator

Bradford S. Allen
Public Arbitrator

Scott L. Downs
itor
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