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Name of Claimantsy:

Mary Ellen Burke and Paul V. Burke, Individually and as
Executor of the Estates of Fleanor M. & Edward F. Burke

30-03021

md%a: -

Merrill Lynch Pierce Pamer & Smith Ins
Robert W. Smith
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For Claimants: Rebert Lana, Esq of BEodgson, Russ, Andrews, Woods &

Gooxdyear,
For Respondents: Martin Cohen, Esg., in house counsel at Merrill Lynch
. Pierce Femmer & Smith ("Merrill Lynch"),

CASE TNFURMATTON

Claimantg filed a Statement of Claim cn Octcber 19, 1990. Claimants also
filed a letter dated October 30, 1990 listing case references supparting
their punitive damage request.

Claimant Mary Ellen Burke exacuted a Suanission Agreement cm August 6, 1990.
Claimant Paul Burke executed a Submission Agreement on August 6, 1990.
Claimant Paul Burke, as Executor of the Estate of Eleanor M. Burke,
executed a Submission Agreement on August 6, 1990. (Claimemt Paul Burke, as
E:wmm:ofsstgezstaMdMP.anmuteda&ﬁnissimAgremtm
August 5, .

Respondents Mexrill Lynch and Robert W. Smith ("Smith") filed a joint
Statement of Answer oo Jamuary 18, 1991. Respondent Merxrill Lynch executed
a Submissicn Agreement on Jamuary 16, 1991. Respondent Smith exscuted a
Submission Agreement on Jammary 2, 1991.
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HEARTHG THFURMATION

Pre-Eearing Ccnference: June 10, 1391 - one session

Hearing Dates/Sessicns: Octcher 15, 1991 - two sessions
October 16, 1991 - two sessions
October 17, 1991 - two sessicns

TOTAL -+ seven sesasicns
Hearing Locaticn: Buffalo, New York.

CASE SSMMARY

Claimants alleged that comtrary to their instructicns, Respondents
Merrill Lynch and Smith sold 2,112 shares of Walt Disney stock on July 20,
1988 and used the proceeds to purchase a Momarch life insurance pelicy. Thay
further alleged that in-view of. the Claimants' investment objectives and
financia) situation and in view of the fact that at that time, Claimant
Eleanor Burke was diagnosed as being terminally ill with cancer, Respondent
Smith's recommendation to sell the steck was not a suitable cne. They also
alleged misrepresentation in comection with the sale of stock.

Raspondents maintained that Clainmemts had discussed with Respondent
Smith the purchase of an insurance policy issued by Mcnarch Life Insurance
Canpany and had agreed that if their insurance applicatien was approved, the
Walt Dimmey stock would be s0ld in order to fimd the insurance policy
purchase. Respondents further maintained that the applicaticn was approved
and that the atock was sold pursuant to Claimants' instructions. They
further allegexd that at no time wera thay told of Claimant Eleanor Smith's
terminal candition and they denied that amy misrepresentaticns were made in
comnection with the stock sale,

BELIEY REUESTED

Claimants requested $175,000 in compensatory damages or altemnatively,
recision of the sale of tha Walt Disney stock, together with punitive
damages, interest, and costs.

countarpart copies cr that a handwritten, signed Award may be
either case, the parties have agreed to receive conformed copies of the seard
while tha originals remain oo file with the MASD.
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After considering the pleadings, the testimony and the evidence presented at
the hearing and post hearing submissions, the undersigned arbitrators have
decided in full and final resoluticn of the issues sulmitted for determina-
tion as follows:

1. That Respoadents are jointly and severally lizble and shall pay
to the Claiments the gum of $49,250.00 plus simple intarest
at the rate of 9% from October 19, 1990 to the date of
payment of the asward.

2. That the Clairants’ claim for punitive damages is denied; and

3. Each side is to bear its own costs, inclwiing attorpey's fees.

=" . pursuant to Section 43¢ of the Coda-of Arbitration Procedure, forum fees of
$4500.00 are assessed. Thizs amxmt was computed as follows:

7 sessicns x §750.00/sessicon - $750.00 hearing session
. depoait previcusly paid by Claimant = $4500.00

Respondenits Merrill Lynch and Smith are liable jointly and severally and
shall pay the sum of $4500.00 as forum fees.

Fees are payable to the National Association of Securities Dealers, Inc.

The NASD will retain Claimemts® $200.00 nonrefimdable claim filing fee.

Conoxring Axbitrator's Signature:

A ek B
Robert ,» E9q.

Chairperscn/Public Arbitra

. Date of Decision: JaWuary 22, 1992 -
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After considering the pleadings, the testimomy and the evidence presented at
the hearing and post hearing submissions, the undersigned arbitrators have
decided i{n full and final resolution of the issues submitted for determina-
tion as follows:

1. That Respaxients are jointly and severally liable andd shall pay
to the Claimantg the sum of $49,250.00 plus simple interest
at the rate of 9% fram October 19, HSGmthsdltaof
paymect of the award.

2. That the Claimants' claim for punitive damages is dendled; and

3. Each side is to bear its own costs, including attormey's fees.

Pursuant to Secticm 43c of the Coda of Arbitration Procedure, forum fees of
$4500.00 are agsessed. This amxmt was caoputed as follows:

7 sassicns x $750.00/sesgicn - $750.00 hearing sessicn
deposit previcusly paid by Claiment = $4500.00

Respendents Merrill Lynch and Smith are liable jointly and severally and
shall pay the sum of $4500.00 as forum fees.
Fees are payuble to the Naticpal Associatiom of Securities Dealers, Inc.

The NASD will retain CCaimants' $200.00 nonrefundable claim £iling fee.

Concurring Arbitrator's Signature: -

fi Mﬂé»#@(

Date of Decision: January 22, 1992
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After ccopsidering the pleadings, the testimemy and the evidsnce presented at
the hearing and post hearing submissions, the undersigned arbitrators have
decdded in full and final rescluticn of tha issues submitted for determina-
tion as followss

1. That Respondents are jointly and severally liable and shall pay
to the Claimants the sum of $4%,250.00 plus simple interest
at the rate of 9% frun Octcber 19, 1990 to the date of
payment of the award. . )

2. That the Clajmants' claim for punitive damages is denied; and

3. FEach side is to bear its cwn costs, including attorney's fees.

mrmmthecumﬁcofthedodede:bimumm. forum feen of
$4500.00 are assessed. This amount wes camputed as follows:

7 sesgicns x §750.00/sessicn - $750.00 hearing sessiom
deposit previcusly paid by Claimant = $4500.00

Respondents Merrill Lynch and Smith are lizble jointly and severally and
shall pay tha sum of 54500.00 as forum feed.
Fees are payable to tha Naticnal Aspociation of Securities Dealers, Inc.

The NASD will retain Claimantas' $200.00 noorefundable claim filing fee.

Concurring Arbitrator's Signature:

; . ) / ‘
Loty G S by

Date of Decision: January 22, 1992
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