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NATIQNAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between

Name of Cla:lmntss!

Ammabel E. Neweall
. Case No. 90-03302

Name of wtssz

Marrill Lynch Pierce FPemmer & Smith Inc.
Smith Barney Harris Upbam & Co., Inc.
Drexal Burnham lLambert, Inc.

Kidder, Peabody & Co., Incorporated
Alan I. Schreiber

Michaal Novak

David Pines

r? Neatt e et S e Nt nd Ve e e W et N’ et s e

For Claimant, Ammabel E. Newall ("Newall®"): Theodore P. Brill, Esq. of
Theodore P, Brill, P.A.

For Respandent, Michael Novak ("™Novak®): Ronald Shindler, Esq. of Fowler,

White, Burmnett, etc. For Respandents, Kidder Peabody & Go., Inc. ("Kiddexr®)
and David Pines ("Pinea"): Gearge C. Cabell, Esq. of Xidder.

Statement of Claim filed: November 21, 1990. Claimant's Submisaion Agreement
signed: November 14, 1990.

Respondent, Novak's, Statemsnt of Answer filed: February 4, 1991.
Respxmdents, Kidder and Pine's, Statement of Answer filed: January 11, 1991.
Respondents' Sulbmission Agreemsnts signed by Novak cn November 19, 1991; by
Pines on Jaxmary 14, 1991; and, by Peter C. Salexno cn behalf of Kidder cn
Jamuary 22, 1991.

On November 19 and 20; Deceamber 9 and 11, 1991; and Jamuary 2, 3 and 4, 1992,
in Fort Lauderdale, Florida, hearings lasting sixteen (16) sessions were
conducted.

Claimant alleged that she is an unscphisticated, 89 year old. retired widow;
that her accoumt cbjective was preservation of capital; that Respondents,



through Alan Schreiber {(“*Schraibert), Newell's acocoumt exscutive, churned the
account; placed Claimant on margin; made misrepresentations of and amitted to
stats matarial facts; that Respondents recamnended and effected in Claimant's
accomts trades in equity securities, mutual funds and bonds that were
umsuitable; and, that Respondents' actions constituted frand, negligence,

groas negligence, breach of fiduciary duty, pegligent supervision and
violation of Sectians 517.301 and 211, Florida Statutes.

Respandents denied all allegations of wroaxxioing. Respondent, Novak,
alleged the defenses of approval and ratification; knowledge; failure to
canplain; accord with industry standards; failure to state a claim; statute
of limitaticns; faillure to mitigate; failure to use due diligence; losses
result of Claimant's cwn negligence; assumption of risk; laches; authoriza-
tion and ratification; waiver and estoppel; and, Do entitlement to
attorney's fees or punitives,

Respaxdents, Kidder and Pines, alleged the dafenses of losses were the result
of market conditicns; Claimant's failure to cbject; fallure to state a claim;
estoppel, and, bar by ratification, waiver and failure to mitigate.

RELIEY FRQUEST™SD

Claimant requested from Kidder and Pines dammges in the amoumt of $71,398.12,
and from Novak damages in the amount of $143,821.36; interest; a reascnable
return based ywpm yield franm suitable investments; punitive dmmges;
attomey's fees; and, other relief.

Respondents requested diamissal, costs and expenses.

1. The parties have agread that the Merd in this matter may be eocecu
camterpart copies or that a handeritten, signed Award be entexed. In
case, the parties have agreed to receive conformed copies of the Xwmrd
the originals remin on file with the NASD.

2. Respondents, Merrill Lynch Pierce Famer & Smith, Inc. and Smith
Harris Upham & Co., have settled with the Claimsnt and have been ramoved
parties to this matter. This Avard does not make any determination regarding
these removed parties.

P He

3. Respondents, Drexel Burnham lambert, Inc. and Alan I. Schreiber, have
filed bankruptcy petitions and, as a result of the autamatic stays, have been
removed as parties. This Mward does not make any determination regarding
these removed parties.

Y
After considering the pleadings, the testimny and the evidence presented at
the hearing and post hearing sulmissions, the arbitrators bave decided in
full and final resolution of the issues submitted for determination as
follows:



1. Respondent, Pines, is foud not liable and, therefare, all claims
against him are hereby disnissed.

2. Respoodent, Kikler, is found liable and shall pay to Claimant the aoxxmt
of $25,539.49, plus interest at the legal rate of 12%, frum Octcber 29, 1989
through date of Aard, in the amount of §7,069.89, for a total dua to the

Claimant of $32,609.38, based upon negligence, negligent supervision and
breach of fiduciary duty.

3. Respondent, Novak, is found liable and shall pay to the Claimant the
ammnt of $26,979.74, plus interest at the legal rate of 12% per anmm from
Pebruary 26, 1988 to date of ZAward in the amount of $12,905.92, for a total
dus to the Claimant of $39,885.66, based upon negligence, negligent
suwpervision, gross negligence, and breach of fiduciary duty.

4. Respandent, Novak, is also found liable and shall pay to the Claimemt
the further amount of $15,000.00 for pumitive demages. The Panel
specifically finds that Novak failed to prove that New York law applied to
his camse and, therefore, the Paneal determined that Florida law applied to the
claim against Novak and has awarded the punitive damages under Flozida law
upan its finding of gross negligencae.

5. Claimant's request for attormey's fees is denied.
6. Claiment's request for punitive damages against Kidder is denied.

7. Respondents, Kidder and Novak, are further found liable, jointly and

severally, MmumdmmdMIpuybothecnimtthe
additional amowmt of $6,262.86.

CINER COSTS

L ]
The parties shall each bear all other costs and expenses incurred by them in
commection with this proceeding.

1. Pursumnt to Section 43(c) of the Code of Arbitration Procedure, the
Panel has aspessed forum fees in the amount of $15,300.00 (cne hearing with
a single arbitrator x $300.00 plus fifteen (15) sessions x $1,000.00).
Respondents, Novak and Kidder, are hereby assessed, $15,300.00, jointly and
severally, $1,000.00 of which shall be paid directly to the Claimant and

$14.300.00 of which whall be paid to the National Association of Securities
Dealers, Inc.

2. Respodents, Novak and Kidder, jointly and severally, shall also
reimburse Claimant $250.00 far the non-refundable filing fee.

Fees are payable to the National Associaticn of Securities Dealers, Inc.



ONCURRING AND DISSENTING STATEMENTS OF ARBITRATCRS

1. Arbitrator Paetro: I concur in the above Award except that I would find:
a. that Respondent, Pines, is liable for neqligent supervisicm; and, b. that

t, Novak, is liable for rescissimmary damages pursuant to Sectios
517.301 and 211, Florida Statutes in the total amoumt of $143,821.36 plus
attormaey's fees, based upon the uncontroverted damage evidence presented by
the Claimant.

2. Arbitrator Avey: I concur in the above Award, including that Respondent,
Novak, failed to prove that New York law applies to his case. However, I
dissent to that portion of the Mard finding pmitive damages against
Respandent, Novak.

3. Azbitrator Stein: I concur in the above Jsard except that I dissent to
the Jsmard of any costa related to Claimemt's expert witness feea.

Concurring and Partially Dissenting Arbitrators' Signatures

/s/

Craig Edward Stein, Esq. | Public

—_

Public

/s/

Mthony S. Paetro, Esg. Industry

Date of Decision: MARCH 5, 1992




