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Name of Claimant

Flarence R. Klein (t/a K/X Enterprises)
Case #
vs. 90-03308

For Claiment: Sol H. Weiss, Eaq. of the law firm of Anapol, Sclwartz, Weiss
and Schwartz, P.C.

For Respondent: David F. Abernethy, Esq. of the law £irm of Drinker Biddle &
Reath.

Statement of Claim filed am: Novembexr 11, 1990.
Amended Statement of Claim filed an: October 18, 1991.
Claimancts Sulmission Agreement signed on: November 16, 1990.

Statement of Answer filed by Respondent, Gruntal & Co., Inc. am: May 17,
1991.

Response to Anendexd Statement of Claim filed cn: November 6, 1921,
Regpandent's Submission Agreement signed on: Apxil 1, 1991. 1

Hearing Dates/Sessicns: Jamuary 24, 1992, 2 Sessicns.
Fehmuary 5, 1992, 2 Sessims.
March 4, 1992, 2 Sessicns.
March 5, 1992, 1 Sessicn.
March 6, 1992, 2 Sessions.
March 17, 1992, 2 Sessions,
April 2, 1992, 2 Sessicns.

Hearing location: MNational Assocciation of Security Desalers, Inc. ("NASD®)
Offices located in Philadelphia, FA.
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Claimant alleged that cn October 27, 1986 Respondent cammitted to underwrite,
without credit enmhancement, Industrial Revemus Baxds to finance a real estate
project Claiment was developing in commjunction with the Philadelphia
Authority for Industrial Develcpment ("PAID"). Claimant further alleged that
Raspordent agreed to camplete the underwriting pricr t© December 31, 1986
since there could be no further issuance of such tax exsmpt bonds after that
date. Claiment further alleged that in reliance upon Respondent's
commitment, Claiment cbtained an Urban Development Action Grant ("UDAG") by
the City of Philadelphia as approved by the Federal Goverzment, purchased
real estats and cbtained the necessary cammity approvals for construction.
Claimant fiurther alleged that on December 5, 1986 Respondent breached the
connitment when Respondent imposed the condition on the vnderwriting that
Claimant cbtain credit enhancement in the form of a letter of credit to
secure the debt. Claimant further alleged that as a result of Respondent's
hreach, Claimant was foxced to secure alternative financing on short notice
and suffered damages in the form of increased costs for cbtaining credit
enhancements, extracrdinary underwriting and printing fees, and additicnal
interest charges. Finally, Claimant alleged that as a result of the breach
the City of Philadelphia was required to mske payments to the Philadeiphia
Naticoal Bank for reimwrsement an Claimant's letter of credit and a
guarantes of interest and that Claimemt had to indemnify the City for such
paymsnts.

Respandent maintained that it made o binding commitment to. Claimemt to
underwrite bond financing for the project and that the alleged comitment
letters were provided to Claimant to facilitate Claiment's effcxrts to cbtain
an UDAG grant for the project and were understood by both parties not to be
binding. Respondent further maintained that credit enhancement in the form
of lettera of credit were contemplated wall before Decesbex 1986 and that the
alleged commitment letters couid pot be binding because they lacked a mmber
of essential terms and conditicns. Respondent further maintained that evem
if there bad been a camnitment it was not liable to Claimant because: the
camitment would have only bean enforceable by PAID not Claimmnt; a
precxxxiition to the underwriting, recaipt of a UDAG grant was not satisfled;
Respandent would have been entitled to underwrite the boxis aftexr Decexber
31, 1986 and so could not have hreached a camnitment to underwrite bafore
that dats. Respondent further maintains that it is not liable for expenses
incyrred by Claimant hecause they were nonmal expenses associatad with
undeneriting and ocould have been incurred bad Respandent besn  the
udieneritear, the adiiticpnail costs were not determinable and any increased
costs incurred by Claimant were the result of Claiment's lack of diligence in
plaming the project. Respondent further maintained that it wes oot
responsible for any payments Claimsnt mede to the Clty of Philadelphia as a
Tesult of Claimant's indemnification agreement because the payments resulted
fram defanlted payments by Claimant.
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Claimant requested total dammges of $1,866,537.80, consisting of:
a. $318,859.00 for expenses associated with acquiving credit
enbancements including letter of credit fees, FGIC insurance, legal
fees and establistment of an escrow fund,

b. $163,583.00 for expenses incurred as a result of the last mimite
change in underwriters.

Q. $715,536.00 for payments Claimant is required to make to the City
otwmtmmwicgdmwtwimtm

City of Philadeliphia.
d. $667,650.00 for additicnal interest charges.

Respondent requested that the claim be diasmissed and an sward be entered in
its favor and specifically requested that the entire cost of the proceeding
be assgessed agminst the Claimant.

OTHER ISSURY CONSIDRRED & DERCIIED

The parties wented to submit post hearing briefs and the panel allowed thres
post bhearing sulmissions: a post hearing brief from both Claiment and
Respondent and a reply to Respondent's brief from Claimant. Claimant
submitted its post hearing brief cn April 2, 1992, Respondent submitted its
post hesaring brief 2April 15, 1992 and Claimant submitted its reply to
Respondent's hrief on April 27. The Respondent submitted a reply to
Claimant's last submission on May 1, 1992 and requested that the panel
consider this submission in making its decision. The panel declined to
accept the May 1, 1992 submission by Raspandent.

After considering the pleadings, the tsstimony and the evidence presanted at
the hearing amd post hearing submissions, the undersigned arbitrators bhave
decided in full and final resclution of the issuas submitted for determina-
tion as followm:

1. PRespandent is liable to Claimmnt for three hundred thres thousand
o Iamdred and fifty dollars, $303,250.00.

Pursuant to Section 43¢ of the Code of Arbitraticn Procedure, the following
FPorum Fees are assessed.

- ® .
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1. Filing fee of $250.00 is assessed against Respondent.

2. Respondent is further assessed $1,000 for postpanement of the
Qctober 22, 1991 hearing, which bas been paid.

3. Forum fees in the amymt of $13,000.00 for 13 bearing sessicns
assessed against Respondent. Therefore, the total fees dus by Respondent
$13,250. Respandent ghall satisfy this assesament by reimbursing Claiman
$1,000.00 which Claimsnt deposited and by remitting the balance, $12,250.00
to the NASD.

Fees are payable to ﬂu Association of Securities Dealers, Inc.

Aol cdr.-‘s Signature

REG

Date of Decision: July 6, 1992
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1. Pling fee of $250.00 is assessed aguinst Respondent.

2. Respordent 18 further assessed $1,000 for postpcnmt of the
October 22, 1991 hearing, which has been paid.

3. PForum fews in the amount of $13,000.00 for 13 hearing sessions are
assessed against Respondent. Therefore, the total fees dus by Respandent are
$13,250. Bespondent sball satisfy this assessmsat by reimiuraing Claiment
$1,000.00 which Claimant depogited and by remitting the balance, $12,250.00
to the NASD.

Fees are payable to the National Association of Securities Dealers, Inc.

Cencurring Arbitracorts Signature
Namne / 7/

T /
“-Z_ "’r S // Ll /
Jolm H. Carxoll,“Eaql -
qud.rpc:m - Public Arbitrator

!

Date of Decisiocn: July 6, 1992
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1. Piling fee of $250.00 is asmsessed against Respondent.

2. Respordent is further assessed 31,000 for postpanement of the
October 22, 1991 hearing, which has been paid.

3. Fooum fees in the amoumt of $13,000.00 for 13 hearing sessions are
assessed against Respondent. Therefore, the total fees due by Respondent are
$13,250. Respondent aball satisfy this assessment by reimbursing Clainsnt

$1,000.00 which Claimmnt deposited and by remitting the balance, $12,250.00
to the NMASD.

Fees are payable to the Naticnal Association of Securities Dealexs, Inc.

Conoxxrring Arbitratorts Sigonature
Name

Do

Industyy Arbitratoar

Date of Decisicm: July 6, 1992




