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CASE THFORMETTON

Statement of Claim filed: Novexmber 30, 1990.
Claimant's Submission Agreement signed an: Februaxy 28, 1991.

Statement of Answer filed by Respondent Lang Grove Trading Campany cn: April
-5, 1991.

Lang Grove Trading Company's Sulmission Agreement signed cm: March
26, 1991 by Thams Bopkins, President.

Statement of Answer and Counterclaim filed by Respondent Kavanaugh
Securities, Inc, on: May 17, 1991.

t Kavanaugh Securities, Inc.'s Submission Agreement signed on:
April 30, 1991 by Christopher J. Barber, Esq.

Statement of Answer filed by Respondent Thomas Kurk on: December 17, 1991.
Respendent Thomas Kurk did not f£ile a Submisgsion Agreement.

-



HEARTNG INFORMATION

, Pre-Hearing Conference: November 13, 1991. 1 session with the panel.

Hearing Dates/Sessicns: December 17, 1991. 2 sessicns.
December 27, 1991. 3 gessicns.
December 30, 1991. 1 sessian.

Hearing Location: Chicago, Illinois.

Claimants Robert and lLaVergne Benza ("Claimants®) alleged misrepresentation
of financial investment opportimities, breach of fiduciary duty, imprudent
management of their investment portfolio by Respondent Thamas Kurk ("Kurk"),
and failure to adequately supervise Kurk's activities by Kavanaugh
Securities, Inc. ("KSIV). At all relevant times hereto, Kurk bad been
amployed by KSI.

Claimants alleged a limited knowledge of investing and were holding most of
their asgets in safe and fairly liquid investments. After a mmber of
meetings with Kurk, the Claiments invested in the following limited

:  North Orlaxdo, 1 unit; Angeles Incame Properties LTD IV, 20
units; IRE, 10 units; Balcor '86, 10 units; and Balcor III, 88 units. The
Claimants agreed to camnit to these investments after being advised and
comseled by Kurk that the investments being made were absolutely safe and
would provide tax sheltered income. The investments were illiquid, carried a
large degee of rigk, and were long-term in npature. The Claimants also
alleged that the Investment Questiconaire required to invest in the Nexth
Orlando Limited Partnership had been filled out fraudulently, and that the
anly reascn Kok counseled the Caimants to invest in the limited

partnerships listed above was the high commissions be received from their
sale.

For his Statement of Answer, Kurk denied all allegations contained in the
Statement of Claim.

For Respondent Long Grove Trading Company's ("IGIC®) Statement of Answer,
IGTC denied all allegations contained in the Statement of Claim, and further
"alleged that the investments and activities of Kk complained of in

Claimants' Statement of Claim occcurred after Kurk had left employment with
IGIC.

In its Statement of Answer, KSI denied each and every allegation contained in

the Statement of Claim. In addition, KSI stated the following affirmative
defensess

1. The Claimants fail to state a claim upon which relief may be
granted.

2. The Claimants are barred from pursuing their claims” by the
applicable statutes of limitations and the statute of frauds.



3. The Claimants are barred from pursuing their claims by the equitable
doctrines of laches, estoppel, and umclean hands.

4. The Claimants failed to mitigate damages, if auy.

In its Coumterclaim, KSI alleged hreach of contract by the Claimants., The
basis for the allegaticn lies in tha fact that the Claimants had signed a
subscription agreement and had warranted that the Claimants had fully
understood the high degree of risk involved, that the information contained
in the investor questiormaire was camplete and accurate, and that the it
had substantial zestricticns on transferrability. The breach allegedly
occurred when the Claimants filed their Statement of Claim alleging not
understanding the high degree of risk involved, and that the information in

the questicmnaire was false. Due to the breach, KSI alleged realizing a
loss.

In their Answer to the KSI's Coumterclaim, the Claimants denied each and
every allegqation contained therein, and reasserted their allegaticms
originally set forth in their Statement of Claim.

RELIEF REQUESTED
Claimants requested that the panel award them the sum of $140,649.00.

Respondent IGIC requested that the panel deny the Claimants’ claims in their
entirety.

Respandent Rurk requested that the panel demy Claimants Claims.

Respandent KSI requested that the panel dismiss the Statement of Claim and to
assess the costs of this proceeding against the Claimants. In its
Counterclaim, KSI further requasted that the panel enter an award against the
Clairants in an amomt equal to the attoxmey's fees and costs incurred in
- defending the above-captiocned Statement of Claim, in addition to any award
entered in favor of the Claimants on their Statement of Claim against KSI.

The Claimants requested that XSI's Counterclaim be denied.

Respondent Thamas Rurk did not file with the NASD a properly executed
Submission agreement as required by Sectiom 12 of the NASD Code of



Arbityation Procedure. Respondent Rurk, baving answered the claim, and
appeared and testified at the hearing, is therefore subject to the
iurisdiction of the NASD. .

After hearing evidence concerming the dissolution of Rurk & Kurk Financial
Group, Kurk Pinancial Securities, Inc., anxd Syndex Securities Cozp., the

paneldeliberatedandmledtodimisstheseorigmallynmddefa:dmtsf:m
the case.

Respmdmtwmweamtimwdimissimlfﬁmtbisamimtimatm
hearing conducted on December 17, 1991. After hearing arqument from all of
the parties, the Claiments voluntarily agreed to dizmiss IGIC from this

arbitration. After deliberaticn, the panel ruled that IGIT would be
dismissed fram this case.

while the originals remain ¢n file with the NASD.

AARD
[ ———]
After considering the pleadings, the testimony and the evidence presented at
the hearing and post hearing submissicns (if any), the undersigned
aﬂ:immm:decidadmﬁnlandtmalmlutimofthemmcud
for determination as follows:

1. The Claimsnts, Robert and LaVergne Benza, will assign anxi dealiver to
Respondents Kavanaugh Securities, Inc. and Thams Kurk jointly and severally
all right, title and interest in the unit of North Orlando Limited
Partnership omed by the Claimants. Upon receipt of the aforemsnticned
title to said interest, Kavanaugh Securities, Inc. and Thams Rurk shall be
jointlyanduvmllyliableﬁct,andmnpuytothscnaimtsmm
IaVeryna Banza the sum of $46,110.00.

2. Tha Counterclaim of Kavanaugh Securities, Inc. is hereby dismissed
and denied.

3. Claimants Robert and lLaVergne Benza's claims against Respondent Long
Grove Trading Compauny are hereby denied and dismissed.



Pursuant to Section 43 (c) of the Code of Arbitratiom- Procedire, the
following Forum FPees are assessed.

1 Pre-hearing Seasicm x $300.00 = $300.00
6 Hearing Sessions x $750.00 = &4,500.00

Forum Fees in the amoumt of $4,050.00 are assessed jointly and severally
against Respondents Thomas Kurk and Kavanaugh Securities, Inc.

Pursuant to Section 43 (¢) of the Code of Arhitration Procedure, the MNASD

shall retain the filing fee in the amoumt of $200.00, and the hearing sessicn

deposit in the amoumt of $750.00 previcusly paid to the NASD by the CLajmants
Robert and LaVergne Benza.

Fees are payable to the National Association of Securities Dealers, Inc.
Concurring Asbitrators' Signatures

Date:
m 20, 1992 /S/E:hur Medow
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Chairman
Public Arbitrator
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