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In the Matter of the Arbitration Between

Name of Claimantsg

E— 1
James W. Beshaw

Michella Beshaw

Case #
ve. 90-03442

Name of wts

Kidder, Peabody & Co., Incorporated
Henry W. Qustin

For Claimant: Gecxrge Dresser, an.‘andn:anaa Flanagan, Esg. of Wilsm
Bourgeois, Millott & Dresser.

For Respandent: Richard Xelley, Esq., in-house coumsel.

Statement of Claim filed: December 03, 1990.
Claimants' Submission Agreement signed an: November 28, 19390.

Joint Statement of rnswer filad Ly Respondents, Kidder Peabody & Co., Inc.
and Benry W. Custin, an: March 1, 1991, K
Respondent, Kidder Peabody & Co., Inc., Submission Agreement signed cm:
Pebruary 27, 1991,

Respandent, Henry W. Custin, Submission Agreement signed on: March 01, 1991.

Hearing Date/Sessions: October 18, 1991 - Two Sessicms.
Hearing Locaticn: Boston, Massachmsetts.
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Claimants allege Respondent, Henry Custin, recommended that Michelle Beshane,
who had no previcus experience in the stock market, and James Beshaw, who had
limited investment experience, purchase in theair cash account Empire of
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Arerica Federal Savings Bank ("E.C.A.") stocks. Claimants firther allege
that Custin later recammended that they purchase additicoal shares oo margin
and failed to discloge “house rules* regarding margin calculations,
Claimants oontend that Custin violated and misrepresented Respondent's,
Kidder, Peabody & Co., Inc., house rules regarding margin and that Kidder
wrengfully liquidated their holdings to meet the margin calls. Claimmnts
argue that Respondents® actimsmﬂtedintheviohtﬂmofmu
Csumer Protection Act, M.G.L.c. 93A Sections 2 and 9

Rezpondents denry the allegations and deny liability. Respondents contand
that James Beshaw had over twenty years experience trading stocks and bands
and that and that ba invested in thinly capitalized and speculative stocks.
Respondent allege that Claimants engaged in “free-riding® in violation of the

New York Stock Exchange Rule 431. Respondent contend that Claimemts were
provided with a copy of Kidder Margin Guide which reflected Kidder's rule
that of a 100% maintenance margin on stocks selling for less than $2.00 pex

share. Respandents further allege that James Beshmw was imnediately advised
of the pending margin calls and James Beshaw instructed Mr. Custin to sell as
much of E.O.A. to satisfy the margin call. Respandent also ccntend that they
did not vioclats their house rules regarding margin raintenance. Respondent
further comtend that M.G.L. ¢.93A is inapplicable to controversies arising
from the purchase or sale of securities.

EELIEE mae

Claimants request that the Pmnal awmxrd them $39,267.27 in actual losses
sustained, interest on the above amxmt, cost and reascoable attoaney's fees
and punitive damages equal to three times the Beshaw's actual losses.

Raspmdentarequut t!atthnsmt:mtof. c:h:lmbadimd.aaedwithp:ajudice
mdm:thqbammatsmdmotthiaarbimum

OIBER ISSUES QONSIDERED & IECTTED

The parties bave agreed that the Jsmrd in this matter may be executed
counterpart copies or that a handwritten, signed seard may be entered.
either case, thea parties bave agreed to receive conformed copies of the Zsmrad
while the originals remain on file with the NASD.

Both parties agreed to submit post hearing briefs in lieu of closing
argunents.

:4:)
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]
ter considering the pleadings, the teetimmy and the evidence presented at
hearing and post hearing suhmissions, the undersigned arbitrator has
in full and fipal resolution of the issues submitted for detexxxina-

E“
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tion as follows:

1. Respondents, Kidder, Peabody & Co., Inc. and Henry Custin, are
hereby jointly and severally liable to Claigants and shall pay Claiments Thirteen
Thousand Six Hmdred and Fiftv-Pive Dollars and Seventy—Vine Cents
(13,655.79}; PP H ije|tt

2. Respxxdients, Kidder, Pesbody & Co., Inc. and Henry Cusatin, are
jointly and severally liable to Claimants for interest and shall pay them Five
Thousand Four Hundred Twenty-Three and Ninety Cents (5,423.90):‘7‘,‘* \)5172.

3. The claim for attommey's fees is Genied;

4. The claim for punitive demages is denied.

Pursuant to Section 43(c) of the Code of Arbitzration Procedure, the
" following Forum Feea are assessed and.any deposits previocusly paid shall be
applied to the fess assessed.

1. The NASD has received and shall retain ths $120.00 nom-refundable
filing fee previcusly paid by the Claimmnts;

2. The NASD has received and shall retain the $400.00 hearing session
depasit previously paid by the Claiments;

3. Claimsnts are assessed $120.00 ncm-refundable filing fee;

4. Respondent, Xidder Peabody & Co., Inc., assessed $800.00 in foxum
ees for two hearing sessions at $400.00 per session. Respoudent shall
tisfy this assesmuent by reinbursing Claiments $400.00 and remitting the
to the NASD.

s

Fees are paysble to tha Maticual Association of Securities Dealers, Inc.

Date of Decision:  January 17, 1992
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tion as follows:

1. Respaxdents, Kidder, Peabody & Co., Inc. and Henry Custin, are
hereby jointly and severally liable to Claimants and shall pay Claimants

Thirteen chousand six hundredfifty five and seventy nine cents ($13,655.79)

2. Respondents, Kikler, Peabody & 0., Inc. and Henry Custin, are
,jomuqumuyliabletoclaimcsfmmtemstmdmllpaythm

Five thansand four hyngrac twentv three and.ninety cents,  ($5,423,.90)
3. The claim for attormey's fees is denied;

4. The claim for pumitive damages is denied.

FOBIM FERS

_ Pursuant to Sectiom 43(c) of the Code of Arbityation Procedure, the
following Forum Fees are assessed and any deposits previcusly paid shall be
applied to tha fees assessed.

1. The NASD has received and shall retain the $120.00 non-refundable
£filing fee previcusly paid by the Claimants;

. 2. The NASD has received and shall retain the $400.00 hearing sessicn
deposit previously paid by the Claimants;

3. Claimemts are assessed $120.00 non-refundable filing fee;
4. Respondent, Kidder Peabody & Co., Inc., assessed $800.00 in forum
hearing sessiocns ac $400.00 pexr sess:l.m Respondent shall

oo
satisfy this assessmant by reimursing Claiments $400.00 and remitting the
balance to the NMASD.

Fees are payable to the National Association of Securities Dealers, Inc.

trator's Signature

Dats of Decisicon: January 17, 1992
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ticn as follows:

1. Respondents, Kidder, Peabody & Co., Inc. and Eemxy Custin, are '
hereby jointly and severally liable to Claimsnts and shall pay Claimants Thirteen
Thousand Six RAmdred and Fiftv-Pive Dollars and Sevmtrme Cents
113,655.79) ;-

2. Respondents, Kidder, Peabody & o., Inc. axi Hemxry Custin, axe
jointlymduvmnyliablemmwmmmcmdahﬂlpaythnmve
Thousand four Hundred Twenty-Three and Ninecy Cents (5,423.90);

3. The claim for attocrney's feea is dunied:

4. The claim for punitive damages is denied.

POSNC FEES
. Pursuant to Sectimm 43(c) of tha Code of Arbitration Procedure, the
following Foxum Fees are assessed and -any deposits previcusly paid shall be
arplied to tha fees assessed.

1. Tha NASD has zeceived and shall retain the $120.00 non-refimdable
£iling fee previcusly paid by the Claimants;

2. The NASD has received and shall retain the $400.00 hearing session
deposit previocusly paid by the Claimentcs;

3. Claimmmts are assessed $120.00 non-refundable filing fee:
4. Respondent, Kidder Peabody & Co., Inc., assessed $800.00 in farum

tmfmmmma:aoooomm Respcndent shell

satisfy this assessoent by reimbursing Claimants $400.00 and remitting the
balance to the NASD.

Fees are payable to the Naticmal Association of Securities Dealers, Inc.

Dats of Decigicn: January 17, 1992




