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. NATICNAL ASSOCIATION OF SECURTTIES DEALERS z

In the Matter of the Arbitration Between

Name of Claimant(s)

Erika Davis
90-03498
Name of mt(sl

Merrill Lynch, Pierce Femner & Smith, Inc.
Frank J. Phillips, Jr.

For Clajmant: Erika Davis was represented by H. Victor Thamas, Esq. of
Beameatt, Broocks, Baker & langs, L.L.P., Houston, Texas.

For Respondents: Merrill Lynch, Plerce, Femmer & Smith, Inc. and Frank J.
Fhillips, Jr. were represented by Kathy D. Patrick, Esq. and Jemmifer J.
Josephaon, Esq. of Gibbs & Ratliff, Houston, Texas.

Statement of Claim filed: December 13, 1990
Mendment to the Statemsnt of Claim filed:;  Jesmuaxy 7, 1991
Claimant's Submission Agreement signed an: December 7, 1990

Joint Statemsnt of Answer filed by Respondents Merrill Lynch, Plerce, Femnar
& Smith, Inc. and Frank J. Phillips, Jr. cn: Msxch 7, 1991

Respondent Marrill Lynch, Pierce, Femner & Smith, Inc.'s Sulmission Agresmant
signed a: March 5, 1991 by Michael J. Stewart

Respondent Prank J. Phillips, Jr.'s Sulmission Agreement signed cm Maxch 6,
1991 _

TRFORMATION
Fre-Hearing Conference: Ncus Hald
Hearing Dates/Sessicng: Octcber 18, 1991 for three (3) sessicus
Novenber 5, 1991 for three (3) sessicps

Bearing ILocation: BHouston, Texas

CASE STMRY

g ]
Claimant Erika Davis ("Davis®) alleged that Respondent Frank J. Phillips, Jr.
("Phillips®), while employed by or acting as an agent for Respondent Merrill
Lynch, Pierce, Femmer & Smith, Inc. ("Merrill Lynch"), misrepresented or



failed to infurm Davis of the nature of and risk involved in an investment in
the Merrill Lynch Keystome COUST B4 "junk band® funds. Davis further alleged
that the investment was umsuitable for a waman of her age who depended upen
the income fram the principal of this igvestment as her sole means of support
and income, and who requested that the momey be invested in high-quality low-
risk iovestments which would preserve and protect her principal. Pursuant to
these allegations, Davis asserted claims for viclaticms of Secticn 1(b of the
Securities and Exchange Act of 1933 and Rule 1(b-5 pramilgated thereunder;
breach of the fiduciary duty owed to Davis; cammm law fraud; negligence and
gross negligence; and breach of comtxact.

Respondents Merrill Lynch and FPhillips generally denied the factual
allegations made in the Statement of Claim, alleging that Davis was fully
informed of the risks of the investment and received an "Application and
Prospectus® an the Keystone B-4 Fund which clearly stated that ths fund
included a substancial mumber of lower grade bonds. In additionm, Respondents
alleged that they did not recommend tha purchase of unsuitable securities in
light of Davis's investment cbjectives, but that the purchase was made at
Davis's instigation and request after full disclosure of the ipherent xisks
because of har stated need for higher monthly income from her investmsnt.

Respondents further agserted as affirmative defenses the doctrines of waiver,
ratificaticen andl estoppel.

EBLIES FRjuesTeD
Claizant Davis requasted entry of an award against Respondents for damages in
an amxmnt in excess of $50,000.00; prejudgment and post judgment interest in

the maximm amounts allowed by law; costs and expenses of arbitration;
reascnable and necessary attorneys' fees; punitive damages in the amomt of
$250,000.00; and such other and further relief to which Davis may abow
berself justly entitled. Davis theresfter amended her claim to change the
ammt of punitive damages requested to an unspecified amxmt.

Respondents Merrill Iynch and Fhillips requested that the arbitraticn panel
bold that Davis take nothing

CIEER THSUES CONSIDERED & DNCITED

The parties bave agresd that the Msaxd in this matter may
comterpart copies or that a handwritten, sigouad Jemxd may _
either case, the parties have agreed to receive conformed copies of the Jemxd
vhile the originals remin cn file with the NASD, -

After considering the pleadings, the testimomy and the evidence presentad at
the hearing, the undersigned arbitrators have dacided in full and final
resolution of the issues submitted for determination as follows:

1. The Statement of Claim and Amendment are hereby dismissed and
denied in their entirety;

2. 'mspartiusmllbeartbeiraneasmofaﬂ:it:atﬁn.
including attorneys' fees, except for those specifically emumerated



hevein, -
FORIM FERS
- ]

" Pursuant to Section 43(c) of the Code of Arbitration Procedure, the

following total Forum Fees are assessad: Six (6) sessions x $500.00 =
$3l°°0100. .

The National Association of Securities Dealers, Inc. shall retain the $150.00
claim filing fee and the $500.00 hearing sessicn deposit previously filed by
the Clajmant Erika Davis. C(laimant Erika Davis is liable for and shall pay
to the NASD additiomal forum fees in the sum of $925.00. Respondent Marrill
Lynch, Pilerce, Fenner & Smith, Inc. is liahle for and shall pay to the NASD
additicoal forum fees in the sum of $1,575.00.

Fees are payable to the National Association of Securities Dealers, Inc.

BY THE ARBITRATION PANEL

Dated:

Judith H. ﬁ Jamuary 20, 1992
Public Arhityator

Chad rperson

Waltom L. Buff JanuAry 14, 1992
Ralton L. BT —

Public Arbitrator -

Jotm C. Bn::w:.l:E Jr. January 22, 1992
Industry Arbitrator

Data Served:

‘r



