
N.A.S.D. AWBRD

NKTTCNRL ASSOCXRTICIJ OF SECURITIES DEALERS

In. the Matter of the Arbitration Between

Name of

Sdka Davis

90-03498

Name of Respondent <s)

Merrill Lynch, Pierce Feoner & Smith, Inc.
Frank J. Phillips, Jr.

For Claimant: Ertta Davis was represented by H. Victor ibomas, Esq. of
Bennett, Broocfcs, Baker & Lange, L.L.P., Houston, Tanas.

For Respondents: Msrrlll Lynch, Pierce, Fanner & Smith, Inc. and Frank J.
Phillips, Jr. ware repreaenterl by Rathy D. Patrick, Eaq. and Jennifer J.
Josephsoa, Eaq. of Glhbs & Hatliff, Bbuataa, Texas.

Stateneat of Hniffl filed: Duwmhfir 13, 1590
taeackneat to the Statenaat of n«im filed: January 7, 1591
Claimant's ,^*f**«f<'̂ q Agreement signed oni Decenber 7, 1990

Joint Statement of Answer filed by Respondents Merrill Lynch, Pierce,
& Sodta, me. and Frank J. Phillips, Jr. out Itocca 7, 1391
Respondent Merrill Lynch, Pierce, Pcaner & aoLth, Inc.'a Subnissial
signed ont Much 5, 1591 by Michael J. Stewart
Respondent Frank J. Phillips, Jr.'s Submission Agreement signed on March 6,
1591

Pre-Haaring Conference* Nona Held
Bearing Dates/Sessions: October 18, 1591 for three (3) sessions

November 5, 1991 for three (3) sessions

f TVanraa

Claimant Erika Davis ("Davis") alleged that Respondent Frank J. Phillips, Jr.
("Phillips"), while employed by or acting as an agent for Respondent Merrill
Lynch, Pierce, Penner & Sodth, Inc. ("Merrill Lynch11), misrepresented ox



failed to inform Davis of the nature of and risk involved in an investment in
the Marrill Lynch. Keystone COST B4 "junk bond" funds. Davis further alleged
that the investment was unsuitable for a woman of her age vino depended upon
the -LfyyuE* from the principal of fMs investment as b*r sole ™«yng of support
and *"cm>f and who requested that the money be invested in high-quality low-
risk investments which, would preserve and protect her principal. Pursuant to
**we allegations, Davis asserted ̂ r̂s for violations of Section IQb of the
Securities and Exchange Act of 1933 and Rule IQb- 5 promulgated
breach, of the fiduciary duty owed to Davis; '_r«w" law fraud; negligence and
gross negligence; and breach of contract.

Respondents M«rrill Lynch and Phillips generally denied the factual
allegations node in the Stateomt of fi**™,̂  alleging that Davis was fully
iTifnmyri of the risks of the investment and received an "Application and
Prospectus- on the Keystone B-4 Fund which clearly stated that the fund
included a substancial n"rt*»r of IOHWL grade bonds. In •«****••»'•", Respondents
alleged that they did not xeccnKnd the purchase of unsuitable securities in
light of Davis' s investment objectives, but that the purchase was node at
Davis 4s f̂-iĝ «"tr«i and request after full disclosure of the inherent risks
Vnyajfuq̂  of her stated nood for ̂ ĝ qr monthly ******* Iran her investiBent.
FiinprrrlmtfT further BBpyrt'yi as affiasB.ti.ve *V»frriJ?̂ >1 the 'Jor-l-vJ™** of wait

estoppel.

Claimant Davis requested entry of an award against Respondents for damages in
an amount in excess of $50,000.00; prejudguent and post judgment interest in
the Tnnriitim amounts allowed by law; costs and cnrprniWH of arbitratim;
reasonable and necessary attorneys' fees; punitive damages in the amount of
$250,000.00; and such other and further relief to which Davis nay show
vtfn-ffa.1* justly entitled. Davis thBPBffff'yr !••••*?«•* her el»i™ to change the
amount of punitive damages requested to a

Marrill Lynch and Phillips requested that the arbitration panel
hold Hat Davis take nothing.

•tte parties have agreed that the Mard la this matter nay be eaoegutert in
counterpart copies or that a handwritten, signed ANard may be entered. Ifr
either case, the parties have agreed to receive unfriin^i copies of the
while the originals remain on file with the KftSD.

After considering t^ pleadings, *•*«•> testimony and ^Ty evidence prwiflnfted at
, the undersigned aztoitrators have 4

,
the frm-rj-ng, the undersigned aztoitrators have 4̂ 1/1*̂  in full and final
resolution of the issues submitted for oetexnination as follows:

1. Ibe Statement of rn.-»m and Aaendaent are hereby dismissed and
denied in thMr entirety;

2. The parties q>»Ti bear «->y»<r- am costs of arbitrattcn,
Attorneys1 fees, "jujfyl. for ̂ KT̂ H* Bp̂ if 1 ĉ T ̂  y enumerated



herein.

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following total Forum Fees are aggpgg^' Six (6) smmintm x $500. '00 =
$3,000.00.

The National Association of Securities Dealers, Inc. «*"n retain the $150.00
claim filing fee and the $500.00 hearing session deposit previously filed by
the fia-ttnp^t- Erika Davis. ma-tnan*- BrUca Davis is liable for «*yl ah»n pay
to the NASD aAWMrafflii forum fees in the sum of $925.00. Respondent
Lynch, Pierce, Fenner & r

<-^«->if inc. is "n^yi* for aaA sibyl! pay to the EfltSD
acttH-lrral forum fees in the sum of $1,575.00.

Fees are payable to the National Association of Securities Dealers, Inc.

Dated:

JadlthH. ftdrnev

Public Arbitrator
Qjairperacn

1992

Public Arbitrator

Jf*"\ C. BOOth. JZ". .T^many 22, 1992

Date Served:


