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NATIQMAL ASSOCTIATION OF SECURITIES DEALERS-

In the Matter of the Arbitraticn Between
Name of Claimant(s)
Marie P. Batchelder

Case No. 90-03608

Name of Respondent (s)

Richard Scott Asset Management, Inc.
Eugene Herscher

Barry Rorex

Leslie Amme Moore

REPRESENTATION

For Claimant, Marie P. Batchelder ("Batchelder*): Adam S. Domer, Esg. of
McGee, Jordan, Shuey, Gordon,

For Respendents, Richard Scott Asset Management, Inc. ("RSAM™), Bugene
Herscher (“Hexrascher®) and Leslie Amme Moore ("Mocze®): David L. Chiras, Eaq.

For Raspandent, Rarry Rorex {"Rorex®): PO se.

CASE TNFOBMATION

Statement of Claim filed: December 26, 1990. Claimant's Sulbmission Agreement
signed: Pebruary 15, 1991.

Respondents' Statements of Answer filed: April 22, 1991 by RSAM; May 30, 1991
by Rorex; and, April 22, 1991 by Herscher and Moore. Respondents' Sulmission
Agreements signed: by Richard Weisaman cn behalf of RO cn April 13, 1991;

by Moore on April 24, 1991; by Rovex an May 28, 1991; anxd, by Herscher on
Jme 10, 1992.

On June 10, 11 and 12; August 28 and 31; September 25; and, Novembex 6, 1992
in Fort Lauderdale, Flarida, hearings lasting 14 seesicns were conducted.
Previous bhearings scheduled for Febrvary 18, 19 and 20, 1992 were postpaned
pursuant to a Motion by RSAM, Berscher and Moore.

Claimant alleged that she was totally inexperienced in securities investing;
that har investment cbjectives of safety, incane and modexrate growth were
conveyed to the Respandents, through Herscher; that Claimant does not bave a
good cammand of the English language and has little formal educaticn; and,



that Claimant was ingsecure about managing the large sums of mney she
received and was dependent on Herscher for financial advice. Claimant
further alleged that Respondents, through Herscher and excepting Rorex, made

tations of and omitted to state material facts; recamended and
effected trades in unsuitable securities including limited partmerships,
whole life insurance and large fromt end load funds; intyoduced Claimant to
Rorex, for the purpose of assisting in the transfer of several hnuired
thousand dollars from France. Claimant alleged that Rorex, with the
agssistance of Herscher, gained her confidence; that Rorex opemned a
camodities trading account for Claimant without her knowledge or consent;
that Rorex made misrepresentaticms of and amitted to state material facts
regarding both the securities recammended by Eerscher and the coomodities
traded by Rorex in Claimant's account; and, that Respondents' activities
constitutad fraud, breach of fiduciary duties, negligence, vioclation of the
Florida amxi Pedexal securities laws, and, by RSAM and Moore, negligent
supervision.

Respaondents demied all allegations of wromgdoing. RSAM, Berscher and Moore
alleged that Claimant's main cbjective was investment income to meet her
expenses; that RSAM did not have control of Claimant's finances: that no
investment was made without Claimant's prior written consent; that all risks
were disclosed; that any non-liquid camponents of her investments were never
more thant 10% of her total net worth; that RSAM's agent merely intyoduced
her to Rorex; that the RSAM Respondents never recamerxied commdities; and,
did not give advice cutside their areas of expertise.

Respandent, Moore, further alleged that Claiment was an experienced,
knowledgeable and scphisticated investor; that Moore, as Copliance Officer
for RSAM, naver supervised Herscher; and, that Mocre was merely an office
neighbor of Rorex and had no other business relaticnship with him.

Respondent, Eerscher, further alleged that Claimant was an experienced,
knowledgeable and sophisticated investor; that Herscher never held himself
cut as a financial advisor; that all transactions were unsolicited and not
recamended by Herscher; and, that Herscher was merely an office neighbor of
Rorex and bhad no other business relaticnship with him.

Respondent, Rorex, alleged that all risks were fully disclosed; that no foxms
were gigned in blank; that Claimsnt knew and understood she was cpening a
camodities acocount; that Rorex's requests for additional funds were to cover
margin calls to protect Claimant's positions; and, that Rorex always handled
Claimant's account in a professional mammer. Rorex further alleged the
affirmtive defenses of assmption of risk; estoppel; comtribution; and, any
others to which he may be entitled.

e e

Claimant requested rescisgion of $180,000.00 plus accrued interegt fram RSAM;
$200,000.00 in damages frum all Respondents for camodities losses; interest;
costs; attarney's fees; and, $1,000,000.00 in punitive damsges.

The RSMM Respondents requested dismissal; denial of rescission request;
severance froam all claims againast Rorex and his campany Boca Research; and,
striking of punitive damage request.



Respondent, Rorex, requested severance of claims from the RSAM Respondents;
dismissal; striking of pmitive damage and attorney's fees claims; reduction
of damage claims by Claimant's contributory negligence; and, requested
particularization of the Claim.

1. Respandent, Rorex's, Motion to Diamiss, centained in his Answer to the
Claim was argued at the begimning of the hearing. The Motion, based em lack
of jurisdiction, was demnied, as were later rearguments of the Moticm.

2. Subsequent to the first three (3) days of the hearing, an Jume 15, 1992,
this Panel ordered the parties to pay additional sessian deposits on or
before July 15, 1992. At the hearing cn August 28, 1992, all parties except
for Respondent, Rorex, had camplied with the Order. On August 28, 1992,
Rorex argued for waiver of his agsessments but did not present evidence.
The Panel denied the request, ordered Rorex to pay, and advised him that
failure to make the deposits would result in barring Rorex fram presenting a
defense cr evidence, but that he would be permitted to cxross-examine and make
closing argqument. Rorex had already made an cpening statement.

Qn September 1, 1992, following two (2) more days of hearing, this Pamel
ordered the payment of further additional sessions deposits to be paid an or
befcre September 25, 1992, Again, all parties except Rorex paid the required
deposits. (o September 16, 1992, Rorex filed a Motion to Waive the Deposits
without supporting evidence. Claimant opposed the Motion which was argued at
the hearing On September 25, 1992. The Motion was denied. By the conclusion
of Claimant's case, Rorex had not paid the depcsits and he was precluded fram
putting an a case in chief. Rorex was permitted to extensively cross-examine

all witnesses, to make cpening and closing remarks and to fully argue all of
his Moticms.

3. The parties have agreed that the Jsmrd in this matter may be executed in
counterpart copies or that a handwritten, signed Zward may be entered. 1In
either case, the parties have agreed to receive conformed copies of the Award
while the originals remain on file with the NASD.

ANAED

E ]
After congsidering the pleadings, the testimomy and the evidence presented at
the hearing, the undersigned arbitrators have decided in full and final
resoluticn of the issues submitted for determinaticn as follows:

l. Respondents, RSAM, Moore and Berascher, are found liable, jointly and

severally, and shall pay to the Claimamt the amoumt of $156,472.49, inclusive
of interest.

2. Respondents, Rorex, Haerscher and RSAM, are found liable, jointly and

severally, and shall pay to the Claimsnt the further amount of $248,804.00,
inclusive of interest.

3. Claimant's requests for attormey's fees and punitive damages are denied.



OTHER COSTS

———— 3
The parties shall each bear all other costs and expenses incurred by them in
camection with this proceeding, including attcrney's fees.

FORIM FEES
e ]

‘ Puzsuént: to Secticn 43 (c) of the Code of Arbitraticn Procedure, the Panel has
assessed forum fees in the amount of $14,000.00 (14 sessicns x $1,000.00).

1. Claimant is hereby assessed $4,666.66, for which the NASD shall retain
$4,666.66 of the $5,333.00 in session deposits previocusly paid, in full
satisfaction thereof, leaving an overpayment to be refimded to Claimant in
the amount of $666.34. The NASD shall alsc retain the ncn-refundable f£iling
fee of $250.00 paid by Claimant.

2. Respondents, RSAM, Berscher and Moore, are hereby assessed $4,666.67,
jointly and severally, for which the NASD shall retain $4,666.67 of the
$5,333.00 in sessicns deposits previcusly paid, in full satisfaction thereof,

leaving an overpayment to be refunded to these Respondents in the amount of
$666.33.

3. Respandent, Rorex, is hereby assessed $4,666.67. This amxmnt is a final
assesgment of forum fees which supercedes the additional sessions deposits of
$5,333.00 which Rorex was previcusly crdered to pay.

Fees are payable to the Naticmal Association of Securities Dealers, Inc.

Concurring Arbitrators' Signatures

/s/
Randy R. Freedman, Esq. Public
/s/
Lecn J. Steiner Industry
/8/
Robert Wachtetman Public

Date of Decision: December 8, 1992




