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Earl Marks

REPRESENTATI(N

For Claimant Harcld Berkowitz ("Claimant*): Justin T. Loughry, of Tamar,
Simonoff et al.

For Respondemts - Jammey Montgomery Scott, Ine. ("Jammey®) and Earl Marks
. ("Marks"): Richard S. Israel, of Archer & Greiner, B.C.

CASE INFOURMATTON

Statement of Claim filed: January 2, 1991.
Claimant's Submission Agreement signed an: November 13, 1930.

Joint Statement of Answer filed by Respemdents on: May 30, 1991.

Respendent Janney's Submission Agreement signed cn: February 4, 1821,

Respondent Mark's Submission Agreement signed cn: February 19, 1991.
HEARING INFORMATTON

Hearing Dates/Sesgions: March 31, 1932/2 sessimms
Aigust 7, 1592/2 sessions

Hearing Locatiom: NASD, Inc./Philadelphia, BA.

CASE SOMMARY

Claimant alleged that cn February 4, 1985 he signed an authorizatiom to roll

over his IRA account into a custodial account to by managed by Jamey.

Claimant alleged ha never received a disclosure statememt or a letter of

confirmation from Jammey maintained he received. Claimant alleged he

received periodic statements for each account but did not koow of

transacticms until he received the statements and that control of the
. accounts was in Marks' hands. Claimant alleged he opensed accounts
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with Jamney in 1985 and stated his fumds were to be invested im high
quality, low risk sacurities., Claimant alleged cn or about February 1987,
Respandents invested approscdmactely $5,000.00 of his capital in Southmark
Corporation ("Southmark"} Senior Notes which he alleged were speculative,
“Junk bonds", Claimant alleged Respondents made a second purchase of
Soutlmark in September 1987 and in or about April 1985, a purchase in
Interfirst Corporaticn ("Interfirst") which he alleged were high risk *junk
honds". Clajiman~ illeged Respondents represented these transactions camplied
with his stated .mvestment cbjectives; recammended unsuitable investments;
and failed to disclose and/or misrepresented material facts concexning the
risk status of the securities.

Respondents alleged in 1985 Claimant opened a self-directed IRA account and a
joint person accounc with his wife, neither of which was to be discreticnary.
Respandents maintained the disclosure statement would have been delivered to
Claimant with other documents but would not be signed. Respondents stated
they did not menage Claimant's account; they purchased and sold securities
for his account in accordance with his cbjectives and with his consent and
approval (including the Southmark and Interfirst investments); confirmations
of all transactions were forwarded to Claimant; and that Claimant advised
Marks he wanted a portion of his account to be imvested in higher earning
securities which Marks explained carried a higher risk. Respondents
maintained the investments were suitable for Claimant according to his stated
investment objectives; and that they truthfully cooveyed to Claimant their
knowledge of tha investmemt quality and degree of risk of all securities
purchased oxr sold for him.

RELTEF RECOESTED
Claimant requested: compensatory damages in the amount of $44,324.80, plus
interest from November 19,1990 at the rate of eight (8%) percent per ammum in
the amoamt of 36,794.10; cogts; and attorneys' fees.

Respandents requested the claim be dismissed in its entirety; attorneys’
fees; and costs,

The parties have agreed that the Award in this matter may be emcuted in
counterpart copies or that a handwritten, signed Zsard may be entered. In
eithar case, the parties have agreed to receive ccmformed copies of the Award
while the original remains an file with the NASD.
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After ccpsidaring the pleadings, the testimony exd the evideacs pressnced at
the heaTing, SN4 RASTIigRAd axbitrmtor DAS daoided i #yll ana final
rescluticn of the issues SUEEitted for dstamminaticn A8 folliws:

1-  Fespondents Jamey Montgamary Soott, Ind. and Earl Marks Are haveby

liabla, joickly' and sevexally, and aball pey to Caimmt the am o
"o.."o"l

i» All othar claime are dimmissed;
1- Tash party shall bear its o expmaes, including actorruys' Lees.
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recain the 8100.00 Don-refurndakle filing fee and the follawing Forum Fees
ars assemsad.

4 Malions X 8300.00 = §1,200.00 mizmus hessing sassica deposit of 8300.00 =
et $900.00 dus.

Fozun Zams Aswesesed AQMinst:

1= Respondento inkly sd oowerall in toa et of  #300.00.
Ry Al e e camgms ainsly and severslly, the WK

of 4300.00 which rwyresmnts the besring sessicn deposic.

Yess axw puysbls to the iaticnal Associaticn of Ssourities Dealers, Inma.

Ashimtor Sigoature

%; harl & ‘,’Jm

Wichaal . Gottsch/Riblic Arbitxates

Date of Decision: October 19, 1992




EBRORT OF ARRITRATOR

The testimony as te the Claimant’s account ralationship
vith Respondent is consistant: with the sxcaption of a gingle
steck transaction, claimant always relied on Respondent’a
reccmmandat;onl. On the surface of this disputa thers appears to
be conflicting testimeny as to tha claimant’s stated investnant
cbjective. It is significant to note that tha funds which claimant
invested with raspondents came from two sourcesa: the RCA penaion
plan and CDs which claimant heid at StLs. Respondant broker knew
the source of these funds and also knew that the funds wera

intended to provide for claimant’s rstirement.

Respondent broker tsstifisd that claimant was seeking
higher raturns than he was obtaining from CDs at his local SalL and
that he desired a flow of inceome to commence savaral years hencs.
Claimant testified that he was seeking preservaticn of capital.
These objectives are not mutually exclusive nor are they
necessarily inconsistent. Indeed, the statemants of claimant‘a
accounts demonstrats that, by and large, the accounts ware
conducted 8¢ as to achisve satiafactory Teturns from safe
investments. While claimant undoubtedly desired better returns
than he was getting, tha evidsnce establishes that he did not
axpress any willingness to take tha risk necessary to achieve the

returns obtainabla only from lower than investmant-grade

securitias.




Claimant’s purchases of tha Interfirst and Southmark
securities ara the transactions at issue. The evidence egtablishes
chat +“hen the respondent broker racommendad the Intarfirst
security, he either did know or should have Xxnown that tha
investment grade rating cf such security was in question. He mads
cartain inquiries of Interfirst’s "investor raiations" or similar
dapartntnt'and acceptad at face value the company’s rasprasentations
tnat ita financial condition was sufficiently streng. in
recommending Interfirst securities to claimant, Respondant broker
informed claimant of the rating of such security. However, he
sailed to inform claimant of informatien casting doubt upon such
rating and thus upon tha suitapility of such security for
claimant’s account. The information was indeed material.
Respondent himgelf testified that such information (which was
reported in = wall Strxeat Journal article on April 5, 1385) would

have prompted him te call the company.

Approxinmately one month after claimant’s purchase OR
April 22, 1985, the rating on tha Interfirat ascurities was in fact
downgraded. Furthermore, subsaquent toO claimant’s ‘purchass,
additional negative information bearing on the safety of claimant’s
Interfirat securitiss was reported periodically. Raspondent
cestified that he had been monitoring the gituation and that he was
aware of auch information. However, respondent did not communicate
with claimant about Interfirst until after the value of claimant’s

securitiss nad drcpped substantially in 1988, Respondent should




have conveyed negative davelcpments to claimant as ha became awara
of them sc that claimant could have considered whether to continue

Rolding the Intarfirstc sscuritias.

A nore difficult situation is presentsd by claimant’s
purchases of southmark securities in 1$87. Respcndant tastified
that claimant insisted upon higher yields and that respondant
reccuzanded below investment grade Southmark securities.
Respondent tastified that he disclosed to claimant the BB+ rating
of such sacuritiss and that at his initial meeting with claimant in
1985 he had apprised claimant that BB+ was a below investment grade
rating. Respondent alsc testified that ha rapresented the
Southmark bonds as below investment grada and that bscause of their

low investment quality he offerad claimant a high rate of return.

Respondent stated <that he, i{.e. respondant, was
comfortable with clients accepting the risk over a short period of
tinma. Unleas respondent axercised discretion in exscuting
transacticns for claimant’s account -- something respondent denies
having done -- respondent’s comfort with a higher level of risk
cannot bs imputad to claimant. oOn direct aexamination respondant
testified that vhen he racommendsd the Southmark bonds to claimant,
claimant asked respondent what he thought. Reapondent responded
that if he theught there was really a problem with them, ha
wauldn’t recommend them. This evidence sstablishes that respondent

initiated the Southmark idea and advised claimant to accapt the



rtually always relisd on

additional risk, knowing that ciaimant vi
. - respondant’s advice, The recommandation wa

caspondant’s investment cbjectives.

s not consistent with




