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NATTCNAL ASSOCTATICN OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Nams of Cla:l.mt!s]

Mary Ann Barragy, Individually and
as Trustee

91-00025

Names of Mt {8)

Mexrrill Lynch, Plerce, Femer & Smith, Inc.
ILogan D. Fitch

REPRESEMTATTON

]
For Claimant: Mary Am Barragy, Individually and as Trustee, was represented
by Carol A. Bavousett, Esq., San Antonio, Texas.

For Respondents: Msrxill Iynch, Plerce, Femmey & Smith, Inc. and Logsn D.
Fitch were represented by Kathy D. Patrick, Eagq. and Jemmifer Josephscn, Esqg.
of Gibbs & Ratliff, Houston, Texas.

Statement of Claim filed: Jamary 3, 1891

Claimant Mary Amm Barragy's Submission BAgreememt, Individually and as -
Successor in Inmterest and price Co-Trustee of the Trust under the Will of
Edmrd Barragy FBO Mary Amm Barraqy, and as Independent Co-Executor of the
Estate of Mary T. S. Parragy signed on: January 31, 1991

Joint Statement of Answer filed Ly Respondents Mexrrill Lynch, Plerce, Femmar
& Smith, Inc. and Logan D. Fitch an: Juns 13, 1991

Respondent Merxill Lynch, Pierce, Fammer & Smith, Inc.'s Submissicn Agreement
signed on: Jme 28, 1991 by Michael J. Stewart, First Vice Presidst,
Merxill Lynch, Plerce, Femer & Smith, Inc.

Respondent Logan D. Fitch's Submission Agreement signed on: Jume 25, 1991

Pre-Hearing Conference: Nane Held
Hearing Dates/Sessicns: Jamuary 29, 1992 for two (2) sessions




- —

Jarmary 30, 1992 for two (2) seasions
January 31, 1992 for two (2) sessions
February 1, 1992 for two (2) sessicns

Hearing Location: Bouston, Texas
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Claimant Mary Armm Barragy, Individmaily and as Trustee ("Baxragy®™), alleged
that Respondent Logan D. Fitch ("Fitch"), while employed by or acting as an
agemt for Respondent Merrill Lynch, Plerce, Femer & Smith, Inc. ("Mexrill
Lynch®), recommended msuitable imvestments in illiquid limited partmexships
given the age, health axi specific investment cbjectives of Mary T. S.
Barragy (Mother of Mary Ann Parragy) and Barragy's own investment dcbjectives.
In addition, Barragy alleged that Fitch failed to fully infcoem her of the
illiquid nature of the inveatments. Furthermore, Barragy alleged that Fitch
failed to execute the sale of certain securities in early October of 1987 for
tha pwrpose of paying the tax llabllity of the estate of Mary T. S. Barragy
and that the accoumts were churned for a period of time. Based upon the
above allegations, Barragy asserted claims for violation of Section 10(b) of
the Securities and Exchange Act of 1934 and Rule 1(b-5 pramilgated
thereunder; violatimm of Section 33A(2) of the Texas Securities Act and the
Martin Act under New York statutcry laws violatiom of Secticm 20 of the
Securities and Exchange Act of 1934 by Merrill Lynch as a "ocoatrol persoa®;
and constructive frand under both Texas and New York comxm law.

Respaxients Merrill Lynch and Pitch denied the material allegations of the
Statement of Claim, alleging that:

1. Mary Amn Barragy's investments were suitable;

2. Mary T. S. Barragy managed her own affairs and selected
investments that were suitable given her investment chijectives;

3. DMexrill Lynch and Fitch made full disclosure to Maxy Am

Barragy and Mary T. S. Barragy of all material facts related to
thair investments;

4, The accommts were not clurned;

5. Merrill Iynch and Fitch did not fall to sell securities prior
to Octaober of 1987.

In addition, Marrill Lynch and Fitch allegqed that Barragy is estopped from
contending that they were deceived or misled due to the written disclosures
made to tha Claimamt and Mary T. S. Barragy; the Barragys falled to act with
dus diligence by ignoring the written disclosures and in informing Fitch of
informaticn upon which to base hia investment recammendations; the Barragys'
agreemants oontained contractual limitations on tha liability for losses due
to market conditions; and thea Barragys controlled the trading in thedir
accounts.
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Claimants requested tchat the arbitxators enter an award against Respondents
for rescission of the partnership interests and return of the price
of $198,000.00; actual damages for chuxning in the =sum of $31,820.00;
punitive damages in the amowxmt of $100,000.00; interest at the rate of 7%
campaaxl interest per ammm; costs and reasanable attorneys®' fees.

Respondents requested the panel enter an award exonerating them of amy
wrongdoing and providing that Mary Amn Barragy sball take nothing by hes
claim against them.

OIHER ISSORES OINSIDERED & DECITED
- —————

The parties have agreed that the Awerd in this matter may be executed in
coumterpart copies or that a bandwritten, signed Zward may be entered. In
eithar case, the parties have agreed to receive conformed copies of tha Asard
while the originals remain on file with the NASD.

On or about Janwary 22, 1992, Claimant filed a Request for Leave to 2mend the
Statement of Claim, which the Respondents objected to in a writtem reply.
The Motion and Reply was forwarded to tha arbitrators and the panel demnied
the Motion an Jamary 24, 1992.
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E__________J
After considering the pleadings, the testimony and the evidence presented at
the hearing, the undarsigned arbitrators have decided in full and final
resolution of the issues sutmitted for determination as follows:

1. The Statement of Claim is hereby dismissed and denied in its
entiraty;

2. The parties shall bear their ocwn costs of arbitrationm,
including attomeys! fees, except for those specifically emmmerated
herein,

RN FERS
Pusuant to Section 43(c) of the Code of Arbitration Procedure, the

following total Forum Fees are assessed: Eight (8) sessiona x $750.00 =
$6,000.00.

Tha Naticnal Association of Securitieg Dealers, Inc. shall retain the claim
filing fee of $200.00 and refund the hearing sessicm deposit of $750.00
previously deposited by the Claimsnt Mary Amn Barragy, Individually and as
Trustee. Respondent Merrill Lynch, Plerce, Femper & Smith, Inc. is liable




for and shall pay to the NASD forum fees in the sum of $6,000.00.
Fees are payable to the Naticmal Association of Securities Dealers, Inc.

OOCURRING ARBIRAICR'S STGNATURES
]

Dated:
Donald E. Fidler March 25, 1992 |
foald N fidiec, E. -
Public Arbitrater
Chairperson
Homm

March 25, 1992

March 25, 1992
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