
N.A.S.D. AWARD

NATIONAL ASSOCIATION OF SfeXJURITJES DEBIERS

In the batter of the Arbitration Between

Name of

Mary Aon Barragy, Individually and
as Trustee

91-00025

Merrill Lynch, Pierce, Fenner & Smith, Inc.
Logan D. Fitch

For Claimant: Mary Ana Barragy, Individually and as Trustee, was represented
by Carol A. Bavousett, Esq., San Antonio, Texas.

For Respondents: Merrill Lynch, Pierce, Fenner & anith. Inc. and Logan. D.
Fitch were represented by Kathy D. Patrick, Esq. and Jennifer Josephson, Esq.
of Gitbs & Ratliff, Houston, Texas*

Statement of fHa-i™ filed: January 3, 1991
Claimant Mary Ann Barragy's gnVnri qgH m Agreement, TVWH^H HII*I iy and as
Successor in Interest and prior Co-Trustee of the Trust under the Will of
Bterd Barragy FBO Mary Aon Barragy, and as Tnrippmilpnt Co-Executor of the
Estate of Mary T. S. Barragy signed on: January 31, 1991

Joint Statement of Answer filed by Respondents Merrill Lynch, Pierce, Fenner
& Smith, Inc. and Logan D. Fitch on: June 13, 1991
Respondent Merrill Lynch, Pierce, Fenner & Smith, Inc. *s Submission Agreement
signed on: June 28, 1991 by Michael J. Stewart, First Vice President,
Merrill Lynch, Pierce, Fenner & Smith, Inc.
Respondent Logan D. Fitch's Submission Agreement signed on: June 25, 1991

Pre-Hearing Conference: None Held
Dates/Sessions: January 29, 1592 for two (2) sessions



January 30, 1992 for two (2)
January 31, 1992 for two (2) sessions
February 1, 1992 for two (2) sessions

Locations HOUStCCl,

CRSB

Claimant Mazy Ann Bazxagy, individually and as Trustee {"Barragy") , alleged
that Respondent Logan D. Fitch ("Fitch11) , while eoployed by or acting as an
agent for Respondent Merrill Lynch, Pierce, Fenner & Snith, Inc. ("Merrill
Lynch") , reocranended unsuitable investments in illiquid limited partnerships
given the age, health and specific investment objectives of Mary T. S.
Barragy {Mother of Mary Ann Barragy} and Barragy 's cm investment objectives.
In ftrtrtlHm, Barragy alleged that Fitch failed to fully Inform her of the
illiguid nature of the investments. Furthermore, Barxagy alleged that Fitch
failed to execute the sale of certain securities in early October of 1387 for
the purpose of paying the tax liability of the estate of Mary T. S. Barragy
and that the accounts were churned for a period of time. Based î on the
above allegations, Barragy asserted fi**** for violation of Section 10 (b) of
the Securities and Exchange Act of 1934 and Rule lQb-5 promlgated
thereunder; violation of Section 33A(2) of the Texas Securities Act and the
Martin Act under New York statutory law? violation of Section. 20 of the
Securities and Exchange Act of 1934 by Merrill Lynch as a "control person";
and constructive fraud under both Texas and New York namrn law.

Respondents Merrill Lynch and Fitch denied the material allegations of the
Statement of ̂ «-**y alleging that:

1. Hsry Aon Barragy1 s investments were suitable;

2. Mary T. S. Barragy managed her own affairs and selected
investments that were suitable given her investment objectives;

3. Merrill Lynch and Fitch made full disclosure to Mary Aon
Barragy and Mary T. S. Barragy of all material facts related to
t-hprlr investments;

4. The accounts were not

5. Merrill Lynch and Fitch did not fall to sell securities prior
to October of 1987.

In arifHrlcn, Merrill Lynch and Fitch alleged that Barragy is estopped from
ccnfrmfting that they were deceived or wiaioH due to the written disclosures
made to the Claimant and Mary T. S. Barragy; the Barragys failed to act with
/3no diligence by ignoring fr>*> written H*pff'*rtPt|fT*M!| ***** in inf*wn]-n̂  Fitch of
information upon which to base his investment r***mniMnAm+*fr*ni the Barragys1
agreements contained T"'. I-JÎ HMI n-m-n-aMmo nn t-ym liability for losses due
to market rrreaitiona; and the Barragys controlled the trading in their
accounts.



HHiiiar

requested that *"H* arbitrators <***"***• an award against RpflpTTnTiiii n
f oar rescission of <"*** parH-narmfrHp interests aTV* return of *"**** purchase price
of $158,000.00; actual damages for rfonm-ing- in the sun of $31,820.00*
punitive damages in the amount of $100,000.00; interest at the rate of 7%

interest per armum* costs »"ri reasonable attorneys1 fees.

Respondents requested the panel enter an award exonerating i-ham of any
wrongdoing and providing that Zfery Aon Barragy shall take nothing by her

against then.

The parties have agreed that the award in fHg matter nay be executed in
counterpart copies or that a handwritten, signed Award nay be entered. In
either caser the parties have agreed to receive ccnformftrt. copies of the Award
while the originals remain on file with the NASD.

Cn or about January 22, 1992, Claimant filed a Request for Leave to Amend the
Statement of f*i»*i*j which the Respondents objected to in a written reply.
The Motion and Reply was forwarded to the arbitrators and the panel denied
the Nation on January 24, 1992.

After considering *•*"» pleadings, HM> testimony arv^ MK> evidence presented at
the hearing, the undersigned arbitrators have <fef?tdgd in full and final
resolution of the issues submitted for determination as follows:

1. Hie Statement of fTi«4m Hp hereby H* am* "nod and denied in its
entirety;

2. The parties ahull bear *-ha'*-»» own costs of arbitration,
attorneys1 fees, except for those specifically enumerated

Pursuant to Section 43 (c) of the Code of Arbitration Procedure, the
following total Forum Fees are nggrggf̂ * Eight (8) sessions x $750.00 =
$6,000.00.

National Association of Securities Dealers, Lac. «H»TT retain *"*"»
filing fee of $200.00 and refund the V̂ rtng- session deposit of $750.00
previously deposited by the Claimant Mary Ann Barragy, Individually and as
Trustee. Respondent Merrill Lynch, Pierce, Fenner & Smith, Inc. is liable



for arid ahull pay to the NASD forum, fees in ***** sum of $6,000.00.

Fees are payable to the National Association of Securities Dealers, Inc.

CM.lH.Da

Donald E. Pidler
Donald H. Fidier, EsqT
Public Arbitrator
Cbairperson

Raymond Ham

Public Arbitrator

M«
Robert M* Birenbaum

Dated:

March 25, 1992

March 25, 1992

March 25, 1992


