N.A.S.D. ARARD

NATTONAL ASSOCTIATION OF SECURITIES DERALERS

In the Matter of the Arbitration Betwsen
Name of Claiment
Patricia Burke
© 91-00071

Claimsnt Patricia Burke was represeted by DSavwy Kiraschner, Esq. of
Stcpoly & Stroud, P.C., Tucson, Arizooa.

Respondents Prudential-Bache Securities, Inc. axxi Jay R. Jablanski were
represented by Jesse B. Sizpeon, Esg. of Lewis and Roca, Fhoenix, Arizona.

CASE THPURMNTION
The Statemsnt of Claim was filed with the NASD cn Jamsary 4, 1991,

Claimant Patricia Burke's Submission Agresnent was signed on Decenber
22, 1990. ‘

A Joint Statement of Anpwer was filed with the MASD by
Prudential -Bache Securities, Inc. and Jay R. Jablonski on March 14, 1991,

Respcodents Prudemtial-Bache Securities, Inz, and Jay R. Jablonski did
not file Submisgion Agreements.

Respendent Sherri Jablonski, spouse of Respondent Jay R. Jablonski, was
served by the NASD on a voluntary basis and refused to submit to arbitration.
BEARIN] TREEMrION

A pre-bearing conference was conducted by the panel chair pricr to the




commencement of the hearing on September 12, 1991 for coa (1) sessicu.

The bearing took place on the following dates for the hearing sesgions
indicated:

September 12, 1991 for two (2) seasims
13, 1991 for two (2) sessions

November 25, 1991 for two (2) sessions
November 26, 1991 for two (2) sassions
November 27, 1991 for two (2) sessicns

Bearing Locaticn: Scottadale, Arizona
a’e ym
CASE SRaARY

Claimant, Patricia BPBurke ("Buarke®”), alleged that Respoxdients,
Prudential-Bache Securities, Inc. ("Prudential-Bache") and Jay R. Jablomski
(*Jablonski®) made unsuitable investments co Burke's bebalf and made material
misrepresentations and amissions in oomection with the purchase of those
securities. Burke alleged that she omtacted the Tucson office of
Prudential-Bache in February 1988. Burke alleged she discussed har financial
gituation and financial goals with Jablonski and Jablonski knew Burke had no
basbaround or experience in meking or managing investments and that she would
bhe ralying salely oo Jablcoski's expertise in csrrying ocut her investment
cbjectives., Burke alleged that Ler investmant cbjectives were safety of
principal, inoome and protaction of the principal against inflation., Burke
alleged Jablongki told her that the partfolio of stata and mmicipal bonds
sha hald was wrong for her. Burks alleged that based upon Jablonaki's
representations she authorized Jablonski to liquidate ber portfolic and re-
invest the proceads according to Jablonaki's personal financial plan which he
prepared for Burke.

Burke alleged that Jablemski invested over 40% of her assets in
Priciential-Bache products including the Prudential-Bache High Yield Fund,
("High Yield Fund®) the Prudential-Bache Govermment Fund (“Governmnt Fund®)
and tha Prudential-Bache Energy- Fund, ("Eoargy Fund®). Jablonski alao
invested Buxke's funds in Pirst Capital Incane and Growth Fund, ("Pirst
Capital®), MFS Intermadiate Bond Fund ("MPS") and various stocks and bonds.

Burke alleged that Jablanskl nsver explainsd that the High Yield Fund
was invested in junk bonds o that the Energy Fund and othear investments wers
limited partnerships for which there was no ready resale markst. Burke
alleged that Jablomski told her he would not make a camisasion cn the sale or
paxchase of her investmants. Purka also alleged that Jablomski traded
cpticns in her account without disclosing the risks of cptions trading.

Burke alleged that the conduct of Jablonski and Prudential-Bache
amxmted to frmud under the Arizona Securities Law, hreach of fiduclary duty,
camn lae frand, negligencs, consumer fraud under Arizona law, viclatioms of
the Arizoma Racketeering Statute and breach of contract.




Prudential -Bache and Jablcnski alleged that they acted at all times in
Burke's best interests. Prudential-Bache and Jablonski alleged that Purke
received cmmfirmation of all trades and monthly acoxmt stataments.
Jablenskl also sent copies of these to Purka's accountant and attorney and

in doing 80 Jablonski clearly demmstrated that he acted in Puxke's best
interest.

As to the opticns tzxaded in Buxke’s account, Pridential-Bache and
Jablonski allaged that these weare oovered calls which are the most
conservative and safe methods of trading opticns. Prudential-Bache and
Jablonski alleged that Burks signad an cptions amount formm which described
the nature and risks inherent in opticns transactions.
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Burke requested naac:l.ssicn'of all her investments, prejudgment interest,

treble dmmges, punitive damages, costs and attormey's fess for a total
claim in excess of $3,000,000.00. ' -

Prudential -Bache and Jablonskl requested that the claim be diamissed in
its entirety and all costs charged to Burke.

OIEER ISSUES CONSIDESED & INCIDED

The parties have agreed that the Award in this matter may be executed in
comterpart ocoples or that a handwritten, signed Jard may he entered. In
eithar case, the parties have agreed to receive conformed aopies of the Jemrd
while the criginals remmin oo f£file with the NASD,

Prudential-Bache and Jablenski did not file exscuted submissions to
arbitration. The panel found that they were cbligated to arbitrate this
dispute pursuant to Section 12 of the NASD Code of Arbitration Procedure snd
baving anowsred the claim, appeared at the haaring and teatified, these
parties are bound by the panel's determination on all issues submitted.

Before the hesaring oo September 12, in a pre-hearing conference,
Prudsntial-Bache and Jablooski asserted a Motion in Limine as to certain
evidence scught to be offered by Burke., Tha parties' counsel stipulated that
Chairzman J. Noland Franz alome could dacidea the motion without the imput of
the other panel members. The Fanel Chalyywn heard the argument of ocoumsel
dxing the pre-hearing conference and determined to exclude tha evidance.
Thereafter, the full panel convened with the parties and the hearing began.

.

After considering the pleadings, the testimooy the evidence presented at
the hearing, the partiesa' pre-hearing briefs and the parties' post-hearing
briefs, the .ndersigned arbitrators have decided in full and final resolution
of tha issues submitted for datermination as follows:
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i, Burke is entitled to reecind her purchase of MPS Intermediate Bond
Fund ("MFS*) and shall tender all right and interest she retains in MPS to
Prudential -Pache. TUpont receipt of Burke's interest in MFS, Prudencial -Bache
and Jablonski are jointly and severally liahle for and shall pay to Burke the
s of $50,000 for her initial investment in MFS. aAdditionally, Prudsntial-
Bache and Jablmski are Jjointly and severally liable for and shall pay
damges to BPurke as a consequence of the MFS investment in the amount of
$2,668.82 which mum ghall be trebled to a total amount equal to $8,006.46
pxreuant to the Arizaoa Racketeering Act, A.R.S. Sectiom 13-2301, et geq.

retaing in the Enerqgy Plus Fimd to -Pradencial-Bache. Upon receipt of Burke's
interegt in the Energy Plus Funxxi, Prudential -Bache arxi Jablonski are jointly
and severally liable for an shall pay to Burke the sum of $100,000.00 for
her initial investment in tha Energy Plus Fund. Additionally, Prudmatial-
Bache and Jablomski are jointly and severally liable for and shall pay
damages to Purke as a consequence of the Energy Plus Fund imvestment in the
amoaunt of $24,464.12 which pun shall be trebled to a total amount equal to
$73,392.36 pursuant to the Arizona Racketeering Act, A.R.S. Section 13-2301,

et _seq.

3., Burke is entitled to rescind har purchase of First Capital Incoms
and Growth Fund ("First Capital") and shall tendexr all right and intexres
retaing in Pirst Capital to Prudemtial-Bacha. Upm recaipt of Durke's
intereast in First Capital, Prudential-Bache and Jablooski are jointly and
severally assessed and shall pay to Burke the smmm of $50,000.00 foxr her
initial investment in First Capital. Additicnoally, Prudential-Bache and
Jablanski are jointly anxi severally liable for and shall pay dammges to Burke
as a conpequence of the First Capital inmvestment in the amount of £19,974.47
vhich sumn is to ba trebled to a total smomt equal to $59,923.41 pursuant to
the Arizcna Racketeering Act, A.R.S. Section 13-2301, et seq,

4, Prudential-Bache and Jablonski are jointly and severally liasble for
ani shall pay to Burke as camensatcry dmweges for her investmsant in
Prudential-Bache High Yield Pund ("High Yield Fund") the sum of $53,279.26
which sum is to ba trebled to a total amount equal to $159,837.78 pursumnt to
the Arizcoa Racketeering Act, A.R.S. Sectiom 13-2301, et geq.

t

Goverrment Plus Fund ("Goverrment Plus Fund®) the sum of $32,361.34 which sum
is to be trebled to a total amount equal to $97,084.02 pursuant to the
Arizona Racketeering Act, A.R.S. Section 13-2301, et _seq.

6. mm-mmmmjmuymm;ymw

Plug Pund ("High Yield Plus Fund") the sum of $1,831.34. This sum shall nct
be treblaed.

7. Prudential-Bache and Jablonsiki are jointly and severally assessed
and shall pay to Burke the sum of §35,000.00 which sun shall be trebled to




b
o

8. Prudential-Bache and Jablenski are jointly and severally labile
and shall pay to Buxke the sum of $100,000 as punitive dsmages.
of punitive damages was based upon the legal authorities cited
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9. Prudential-Bache and Jablonski are jointly amxdl severally liabla
and ghall pay to Burke the sum of $107,500.00 as reascosble attommey's £
pursuant to the Arizona Racketeering Act, A.R.S. Sectiom 13-2301, et seq.

5]
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Eche. Prudential-Bache and Jablooski are jointly and severally assessed amd
ghall reimixrse Burke for this sum of $1250.00. Additiomally, Prudemtial-
Bache and Jablonskl are jointly and severally assessed and shall pay to the
HASD the sum of £$9300.00 as adlitional Forum Fees.

Forum Fees were caiculated on the basis of $1000.00 per hearing sessiom for

nine (10) bhearing sessions and $300.00 for the single session pre-bearing
conferenca.

Feea are payable to tha Naticoal Associaticn of Securities Dealers, Inc.
Cmourring Arbitrators' Signatures
Name

Presiding Chairwen/Public Arbitrator

Date mwmard served by the NASD:
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entertain a request for punitive damages and found that thass types
damages wers warranted in this case under the facts and pursuant to the legal
authorities it reviewed in the parties' respective briefs.

5. Prudential-Bache and Jablonski are jointly and severally liable for
axi ghall pay to Burke the sum of $107,500.00 as reascnable attcemey's fees
pursuant to the Arizona Racketeaering Act, A.R.S. Secticn 13-2301, et seq.

10. muarestattherataoflof'pai-mmism&dmthemmtal
is served co the

:

Forum Fess are assesgsed. The MASD shall yretain the $250.00 non-refimdable
claim £iling fee and the $1000.00 hearing session deposit paid to the NMASD by
Burke. Prudential-Bache and Jablonski are jointly and severally assessed and
ghal for this sum of $1250.00. Addticnally, Prudmmtial-
Bache and Jablonski are jointly and severally assessed and shall pay to the

%
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Fees are payable to the Hational Asgociation of Securities Dealers, Inc.
Concurring Arbitrators' Signatures

Name
o jé/é/ 72—~
Pres

Chai rmen /Pybl4 itrator

- e ——

Pmelist/induatry Arbitrator

Date maaxd sarved by the NASD:
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. 8. Prudential-Bache and Jablonski are jointly and severally labite for

and sball pay to Burke the sum of 3100,000 as punitive damages. This award
of punitive damages was based upon the legal autborities cited in the
parties' respective post-hearing Ixiefs which the panel reviewed prior to
rendering the award iz this matter. The panel believed it had authority to
entertain a request for punitive damages and found that these types of
damages ware warranted in this cage under the facts and pursuant to the legal
authorities it reviewed in the parties' respective briefs.

9. Prudemtial-Bache and Jablonski are jointly and severally liable for
and shall pay to Burke the sum of $107,500.00 as remacmable attcamey's fees
pursuant to the Arizona Racketeering Act, A.R.S. Section 13-2301, et seq.

10. Interest at the rate of 10% per anmum is awarded co the above total
sum awarded Buxke f£rom and inclusive of the date the aard is served o the
parties to and inclusive of the date the award is paid in full.

Pursuant to Section 43¢ of the Code of Arbitratien Procedure, the following
Forun Fees are assessed. The MASD shall retain the $250.00 non-refundable
claim filing fes and the $1000.00 hearing session deposit paid to the NASD by
Burke. Prixiential-Bache and Jablonski are jointly and severalily assessed and
shall sun of $1250.00. Additicoally, Prudentiail-
Bache and Jablanski are jointly and severally assessed and shall pay to tha
NASD the sum of $9300.00 as additional Forum Fees.

Forum Fees were calculatad cu the basis of $1000.00 per hearing session for

Z,E,Vc?nine (10) hearing sessions and $300.00 for the single session pre-hearing

Name
I Roland Franz R —
Presiding Chairman/Public Arbdtrator

L)cwr e C’(!L;fﬁf 27/

Raymond |

Panelist/ I:l.'h:l.s Arbitrator

Date mward saxrved by the NASD:
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NATIONAL ABBOCIATICN OF SECURITIES DEALERS

In the Matter of the Arbitrztisn BDetween

Name of Claimant

Patricia Burke

DISCIPLINARY REFERRAL
21-00071

“ . Name o spondents A

Prudential-Bache Securities, Inc.
Jay R. Jablonski

DISCIPLINARY RECOMMENDATION

In the reference to NASD Arbitration Ne. 91-00071, the
undersigned arbitrators hereby make a recommendation that the
appropriate NASD District O0ffice investigate the conduct of
Prudential-Bache Securities, Inc. and Jay R. Jablonski regarding
his dealings with Claimant Patricia Burke from the inception of the
trading in her account at Prudential-Bache Securities, Inc. in
February of 1988 until the termination of the account.

J. Noland Franz, Esg.

Presiding Chairman/Public Arbitrator Dated
(chﬂc/'[uz (“{HZ;? -
Douglas E.” Smith ’ oL 5&2

Panelist/Public Arbitrator Dated '

Raymond R. Wallage
Panelist/Industry Arbitrator Dated
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NATIONAL ASSCCIATION OF BECURITIES DEALERB e

In the Matter of the Arbitration Between SR e
e of i t
Patricia Burke

DISCIPLINARY REFERRAL
91-00071

Name of Respondents

Prudential=-Bache Securities, Inc.
Jay R. Jablonski

DISCIPLINARY RFECOMMENDATION

In the refarence to NASD Arbitration No. 91-00071, the
undersigned arbitrators hereby make a recommendation that the
appropriata NASD District Office investigate the conduct of
Prudential-Bache Securities, Inc. and Jay R. Jablonski regarding
his dealings with Claimant Patricia Burke from the inception of the
trading in her account at Prudential-Bache Securities, Inc. in
February of 1988 until the termination of the account.

glio‘zz Franz, 7 3// é’/ ?2’/

esiding Chairman/Public itrator Daqbd /

Douglas E. Smith
Panelist/Public Arbitrator Dated

Raymond R. Wallage
Panelist/Industry Arbitrator Dated
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Name of Claimant
Patricia Burke

DISCIPLINARY REFERRAL
91-00071

e — Name of Respondents

Prudentiai Bache Securities, Inc.
Jay R. Jablonski

DISCIPLINARY RECOMMENDATION

in reference to NASD Arbitration No. 81-00071, the undersigned arbitrators
nereby make a recommendation that the appropriate NASD District Office investigate
the conduct of Prudential-Bache Securities, Inc, and Jay R. Jablonski regarding his
dealings with Claimant Patricia Burke from the inception of the trading in her account at

. Prudential-Bache Securities, Inc. in February of 1988 until the termination of the
account.

J. Noland Franz, Esq.
Presiding Chairman/Public Arbitrator Dated

Douglas E. Smith

Panelist/Pubic Arbltrator Dated
6 K% / =/ -
Raymo R.'Wallage ¢ z é"?c:}

Panelist/Industry Arbltrat‘m'/ Dated




