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NATTONAL ASSOCTATTAON OF SECURITIES DEALERS

In the Matter of the Arhitration Between
Name of Claiment(s)
Wallace Edeard Claytem & Muriel Clasyten
91-00347

Merrill Iynch, Plerce Femner & Smith Tn&-
amne M. Cock

For Claimemt: Wallace Edmrd Clayten and Muriel Clayton wers represented by
Bruce R. Heorlin, BEsq. of 0'Comnor, Cavanagh, Anderson, Westover,
Killingsworth & Beshears, P.A., i{n Tucsom, Arizcma.

For Respondents: Mexrill Iynch, Plerce, FPenper & Smith, Ine. and Anna M.
Cock were represented by Charles L. Henderscn, Emqg. of Merrill Iynch, Pierce,
Femmer & Smith Inc., in New York, New York.

IRPORMATION
Statement of Clajm flled: Pebruary 1, 1991
Aeded Statement of Claim filad: March 27, 1991
Claimants' Submission Agreement signed cm: March 8, 1991 and May 3, 1991

Statement of Answer filed by Respondents Merrill Iynch, Plexce, Femmer &
Smith Inc. and Anne M. Cock on: July 140, 19391

Respondent Merrill Lynch, Plerce, Femmer & Smith Inc.'s Sulmigsion Agreemsnt
signed op: July 1, 1891 by Gecyge A. Schiaren, First Vice Presideant, Mexrrill
Lynch, Plerce, Femper & Smith Ince.

Regpandent Anne M. Cotk'sa Sulmissicn Agreement sigoed em: July 10, 1991

Pre-Hearing Conferenca: None Held
Beayimng Date/Seesicns: JAperil 13, 1992 for Three (3) sessiona

Bearing Location: Scottsdale, Arizona

CASE SOIMARY
Claimants Wallace EAwmrd Clayccn and Muriel Clayton ("Claytoen®) alleged that
Respandent Amne M. Cock ("Cock®), while employed by or acting as an agent for
Regpondent Merrill lynch, Piercs, Femmer & Soith Inc. ("Marxill Iynch®),




frandulently misrepresented certain factors of the Lifetima Govermment Fumd
of MFS ("MFS"} in order to induce the Claytons to purchase this security as a
retirement investment in August of 1988, Cook's representaticns fraudulently
led ths Claytons to believe that MPS: 1) met the Claytons' basic investment
needs of high-yield, low growth and secure principal; 2) would yield nearly
12% interest incame guaranteed for the six-year temm of the imvestment; 3)
had a good performanca record; 4) was popular among other Merrill Lynch
custcmers: and 5) had "secure backing by U.S. Govexrmment Securities." It was
deatermined in Pehruary of 1990 that the Claytcns were receiving a return of
onty 6% and that the principal bad been lost as a result of MFS taking money
in order to pay part of the Claytons’ monthly incone. In addition, the
Claytons alleged that the Respondents failed to inform them of the
mismenagement of this MPS until tha Claytons bad already suffered significant
_ losses. nnthenmrethem.aytonsaasertedmtthaseactsoffmﬁ:lent
n:l.s:q:resa:tal::l.m constituted a Dreeach of contractual, requlatory and
statutary cbligations imposed on Merrill Lynch to act in good faith and with
high standards of businegs conduct in tha handling of the Claytons' MFS
investment.

Respondents Merrill Iynch and Cook denied each and every allegatim of
wrongdoing in the Statement of Claim, allegimy that:

1. Tha Claytens had previcusaly purchased U.S. Goverzment inooms
mutual funds:

2. mumofprindmlmmtmﬂmadbyw. Clayton as
an cbjective;

3. Cook advisad the Claytons that the principal valuation would
fluctuate (to which the Claytons raised no cbiection) and that the
fund had a contingent daferred sales charge whickh would decline
over gix years, In addition, tha Claytons were furmished a
prospectus for tha fund which was enclosed with the tTade
confimmaticn of puzrchase sent to the Claytons;

4. Mo guarantees ware made to the Claytons regarding the
performance of MPS;

5. From September, 1988 to Octcber, 1990, Clayton received memthly
statements for his IRA showing all activity for the month and which
clearly reflect the principal fluctuation;

the option to transfer into another fund or cash cut. While other
high yiald funds weare investigated by Clayton, he contirmmed to hold
il

MFS Octcber 3, 1990 when the position wms transferred out.
As of that date, total distribution fran this igvestaent was
$83,946.37 which, along with the net asset value of MPS at
$301,702.62, gave Clayton a net gain of 552,643.46, resulting in no

realized losses.

In addition, Respoandents asserted the following affirmative defenses:




f"'

1. Tha Statsment of Claim fails to state claims upon which relief
can be granted;

2. The Statement of Claim falls to particularize facts
establishing a legal theory under which Respondents could be held
liable for tha alleged damacges;

3. Claytcm, is barred fram recovery because ha directed,
authorized, consented to, acquiesced in, and/or ratified all
trangactions in his acocount with Merrill Lynch;

4. Any losses vhich may have been suffered by the Claytons were
. caused by their investment decisions and due to market conditicms
ocutside Respondentst control;

5. ERaspondents acted properly and in good faith with regard to
Clayton's accoumt;

6. All transactions were properly comducted in acoordance with
applicable rules and requiaticms, were separately comfirmed in
writing and and reflected cn mmthly statements, and no timely
complaint or objecticm was ever made to Merxill Lynch by the
Claytons; and

7. maaytmsfaﬂedtonﬁ.tigabet_imges.
HELIEF PEQUESTED

Clajments requested entry of an award against Respondents in tha sum of
£57,750.00, plus costs and attorneys' fees.

Respondents requested that the arbitraticon pansl dismiss Claimants' claims
against Respondents and, furthermore, that they be awmrded attormeys' fees,
costs, and expenses inowrred in the defense of the acticm.

OIER IS

The parties have agreed that the Jward in this matter may be executed in
comterpart copies or that a handeritten, signed Jserd may ba entered. In
either case, the parties have agresd to receive conformed ocples of the Zerd
while the criginals remain on file with tha NASD.

At hearing, Respondents moved to remove Muriel Clayton as a party to the
action. After hearing argument, the panel took the matter under advisement.
TUpon review, the panel determined that the moticn would be denied.

At hearing, the panel withheld acceptance of an affidavit for attorneys' fees
aﬂ:nittedbytheﬂadm_ntpendhg,dimsimdndngdaubematims. Aftex

ofameptmeoftheafﬁdavitmmot




]
. After comsidering the pleadings, the testimeny and the evidence presented at
the hearing, the undersignsd arbitzrators have decided in full and final
resolution of the issues submitted for determination as follows:

1. Tha Statement of Claim is hereby diamissed and denied in its
entirety;

2, Tha parties gshall bear their own casts of arbitration,
including attorneya' feee, except for those specifically emumerated
harein,

ﬂ:_ — FOROM FEES
- ——

Pursuant to Section 43{c) of the Code of Arbitration Procedimre, the
following total Forum Feas are assessed: Three (3) seasions x $500.00 =
81,500.00.

The Natiomal Association of Securities Dealers Inc.. shall retain tha Claim
filing fea of $150.00 and the hearing session deposit of $500.00 previcusly
deposited by the Claimmts Wallace Bieard Clayton and Modiel Clayton.
Raspandent Merrill Lynch, Pierce, Fenmer & Smith Inc. ig liable for and shall
pay to tha NASD forum fees in the sum of $£1,000.00.

Feesarepayablemthemtjmalhsaochtimof&anitiesnealers, Inc.

. CONCXIERING ARBLTRATORS' STCHATURES
Date:
Wililiam M. Howard H 26‘ 1992
Public Arbitrator ‘
Chairperson

% A. Gatlin May 29, 1982

June 2, 1992

Date of Decision: Z/




