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CASE SIMMARY

Claimant Margaret C. Bodkin ("Bodkin®) alleged that Respandent Steven Grau
("Grau"), while emloyed by Respcndent Dean Witter Reynolds, Inc. ("Dean
Witter") and/or Respondent PaineWehber Incorporated ("PainelWebber®), engaged
in the following acts:

1. Pursued an inappropriate and umsuitable investment strateqy
given Bodkin's age, her inoame in 1987 and 1988, and her stated
cbjectives of investing in safe, marketable, incame-producing
securities;
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2. Breachad the fiduciary duty to Bodkin by pursuing am
investment strategy designed to produce comission income and
margin interest rather that serve the best intereats of the client;

3. "Chomrmed® or excassively traded in Bodkin's account without
consulting with or receiving prior approval fram Bodkedir

4., Negligemtly falled to properly advise Bodkin;

5. Failed to timely deliver a prospectus for securities purchased
for Bodkin's account which were subject to the prospectus delivery
requirements of the Security Act of 1933 and the Nebraska
Securities Act;

6. Breached his fiduciary duty of trust and confidenca by
borrowing monsy fran Bodkin and refusing to repay.

The liabllity of PaineWebber and Dean Witter was alleged under the doctrine
of respondeat supericr and as the control persms of Grau pursuant to the
securities laws. The acts camplained of allegedly constituted a breach of
fiduciary duty owed to Bodkin and constituted manipulative and deceptive
devices in viclation of Section 10b and Rule 10b-5 of the Securities and
Exchange Act of 1934 and Section 8-1102 of the Nebraska Securities Act.

Respondents Dean Witter and Grau denied the material allegations of the
Statement of Claim, alleging that:

1. Bodkin bad not lost mmey since the account was transferred to
Dean Witter from PainelWebber on or about February 5, 1990, hut
increased $26,082.10 during that period;

2. Tha establishment of the Margin accoumt was at the gpecific
request and direction of Bodkin;

3. Bodkin either initiated or was consulted about and directed
ceach transacticn at Dean Witter;

4. No churning occurred as the program of covered call writing was
initially suggested by Bodkin and was contimmed while she was




Respondents PaineWebber and Grau denied the allegations of the Statement of

investing at Dean Witter;

5. Bodkin's investments at Dean Witter were suitable, and
furthermere, the securities laws do not provide a private remedy
for an msuitability claim;

€. The claims for failure to provide proper advice and pravide a

tus are not applicable to Dean Witter (or Gran for the
pericd after February S, 1990) since the incidents ocourred prior
to the transfer of assets to her acooumt at Dean Witter; and

7. The claim for the failure to repay the lcan is not applicable
to Dean Witter becmuse the incident occurred pricr to the tramsfer
of the accoumt t0 Dean Witter aml the payments to Gran were stated
by her to be wedding gifta and accepted by Grau an that basis.

Claim, alleging that:

Claimant Bodkin requested entry of an award against Respondents as follows:

1. EBodkin was a knowledgeable, intelligent person whe, at ail
timeg, wms fully aware of tha activity in .her accoumt and the
implicaticns cof the various types of iovestmemts and tzrading
stratagies which occurred in the accoumt;

2. Any account losses were due to the market forces over which
Respandents had no control;

3. Each and every transaction that ocomxrred in the account was
discussed with Bodkin and approved by her;

4. Bodkin'g account was an income-generating accoumt utilizing
covered call writing snd tha turnover ratio alleged by Bodkin would
not camstitute clmurning in this type of account;

5. If, in fact, a prospectus wag not timely delivered to Bodkin,
this wmld not have resulted in anmy financial damage to Claimant;
and

6. The $15,000.00 "loan" represented wedding gifts to Grau and his
wife and were not a Jloan. :

RELTEY R

1. A rescission of the purchase of the illiquid Painewchber
sponscred products: Painsifebber Independent Living Mortgage Fund
{$80,000.00); Geodyne Investment Partnership Fund 4 (§70,000.00);
Corporate Associates Partmexship 9 (§70,000.00); FaineWebber Retail
Propexty Investments (£38,000.00). In returm, Bodkin requests the
costs of the securities leas any distribution of profits she
recaived;

2. Securitles losses in the amoumt of $99,545.14;
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3. Reimbursement of Comnissicns paid in the amoumt of $39,910.00;
4, Reimbursement of margin interest paid in the amomt of
$26,521.00;

5. Payment of $52,914.00 for the excess federal and state incame
taxes paid by Bodkin;

6. FRepayment of the loan made in the sum of $15,000.00;

7. The amoumt of any excegsive profits made -y Grau, PaineNebber
and Dean Witter in trading bonds as principal;

8. The amount that a properly managed account would hawve earned;
9. A reasonable attorney fes, interest amxd the cost of
arbitration.

Respondents Dean Witter, FaineWehber and Grau requested that the Statememt of
Claim be dismissed and denied in its entirety. In addition, Dean Witter
requested that Bodkin pay the costs-of“arbitration.

The parties have agreed that the Zard in this matter may be executed in
counterpart copies or that a handwritten, signed Awerd may be entered. In
either case, the parties have agreed to receive conformed copies of the Mward
while the originals remain on file with the NASD.

On May B8, 1991, Bodkin filed a motion in accordance with Sectiom
25Mm) (2) (1i1) of the MASD Code of Arbitration Procedure requesting thag
Respondent PaineWebber be barred fram presenting any matter, arguments or
dafenses at the hearing dus to the failure to file an answer within twenty
(20) business days from receipt of service of the claim, and that Respondent
Grau be barred frem presenting any matter, argunents or dafenses at the
hearing with respect to activities which arcse during his employment at
Painelehber. At hearing, Claimant withdrew the moticn after representing
that the matter bad been resolved with coumsel for PaineWebber.

After considering the pleadings, the testimony and the evidence presented at
the hesring and post hearing submissions (if any), the mdersigned
arbitrators have decided in full axi final resolution of the issues
submitted for determination as follows:

1. In regard to Claim I as alleged in the Statement of Claim,
Regpandents PaineWlebber Incorporated and Steven Grau are jointly
and saverally liable for and shall pay to Clainant Margaret C.
Bodkin the sum of $27,081.34:;

2, In addition, Respondents Dean Witter Reynolds, Inc. and Steven
Gra are jointly and severally liable for and shall pay to Claimsnt
Margaret C. Bodkin the sum of $16, 138.74;

3. In regard to Claim V as alleged in the Statememt of Claim,
Respondents PaineWebber Incorporated and Steven Grau are jointly
and severally liable for and shall pay to Claimant Margaret C.
Bodkin thea =mum of $10,000.00 plus interest in the amount of
£2,390.00; .




4. In addition, Resporkient Steve Grau is liable for and shall pay
to Claimant Margaret C. Bodkin the sum of $5,000.00 plus interest
in the amevmt of $1,092,00;

5. Respondent Dean Witter Reynolds, Inc. is diamissed from Claim
Vi

6. Claimg II, III, and IV as alleged in the Statement of Claim are
hereby diamissed and denied in their emtirety;

7. The parties shall bear their owm costa of arbitration, except
for those specifically emmerated harein.

Pursuant to Section 43(c) of the Code of Arbitration Procedure, the total
Forum Feea assessed are Four (4) hearing sessicns x $750.00 equals $3,000.00.

The National Association of Securities Dealers, Inc. shall retain the claim
filing fee of $200.00 and shall refund tha hearing session deposit previcusly
depogited by the Claimant Margaret C. Bodkin. Raspondent Dean Witter
Reynolds, Inc. is llable for and shall pay to the NASD forum fees in the sum
of $1,500.00. Furtharmre, Rasporxlant Paineiebber Incorporated is liable for
and shall pay to the NASD forum fees in the sum of $1,500.00.

Feeg are payable to the National Associlation of Securities Dealers, Inc.

Dated:

Jazuary 14, 1992

January 13, 1932

Steven R. Christencen January 14, 19352
Steven R. Christensen
Industry Arbitrator

Date Served:




